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Item 2.                                                           ACQUISITION OR DISPOSITION OF ASSETS.
 
                On July 3, 2003, Apio, Inc., a Delaware corporation (“Apio”) and a wholly-owned subsidiary of Landec Corporation, a California corporation (the
“Registrant”), entered into a Purchase Agreement (the “Purchase Agreement”) with Apio Fresh, LLC, a California limited liability company (“Apio Fresh”)
and the Growers (as defined below) to sell its domestic commodity vegetable business to Apio Fresh.  Apio Fresh is owned and operated by a group of
persons and entities that supply produce to Apio, including Nicholas Tompkins, Apio’s President and Chief Executive Officer (the “Growers”).  Under the
terms of the Purchase Agreement, Apio Fresh purchased equipment associated with the domestic commodity vegetable business for approximately $160,000,
and Apio’s existing carton inventory for approximately $250,000 (the “Purchase Consideration”).  Apio Fresh paid the Purchase Consideration by issuing
Apio secured promissory notes payable over the two year period following the closing.
 

In addition, Apio Fresh will lease a portion of Apio’s office space and will pay Apio for certain information technology services to be provided by
Apio for a period of up to three years following the closing.  Apio also granted Apio Fresh a non-exclusive license to use certain of its labels and trademarks
in connection with the domestic commodity vegetable business and Apio Fresh agreed to pay Apio a royalty fee per carton sold by Apio Fresh during the four
year period following the closing.
 
                In connection with the Purchase Agreement, Apio, Apio Fresh and the Growers entered into a supply agreement (the “Supply Agreement”) pursuant
to which Apio Fresh and the Growers have agreed for a period of four (4) years following the closing to supply produce to Apio for its value-added, fresh-cut
specialty packaged business as well as Apio’s export business operated through its wholly-owned subsidiary Cal-Ex Corporation.  Apio, Apio Fresh and the
Growers also entered into a non-competition agreement (the “Non-Competition Agreement”) pursuant to which Apio Fresh and the Growers agreed for a
period of four (4) years following the closing to not compete in Apio’s value-added business or its export business, and Apio agreed for a period of four (4)
years to not compete in the domestic commodity vegetable business, each subject to certain exceptions.
 
                The timing and amount of the consideration paid in connection with the acquisition was the result of arms-length negotiations between the
representatives of the Registrant and Apio Fresh.
 
                Copies of the Purchase Agreement, Supply Agreement and Non-Competition Agreement are filed as exhibits to this current report on Form 8-K. 
The foregoing descriptions of such agreements are qualified in their entirety by reference to the full text of such agreements and are incorporated by reference
herein.
 
 
Item 7.                                                           FINANCIAL STATEMENTS, PRO FORMA FINANCIAL INFORMATION AND EXHIBITS
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(a)

 

Financial Statements of Business Acquired.
   
 

 

Not applicable.
   
(b)

 

Pro Forma Financial Information.
 
 

The unaudited pro forma consolidated financial information giving effect to the disposition of the domestic commodity vegetable
business by the Registrant to Apio Fresh, LLC appears as Exhibit 99.1 to this Form 8-K and is incorporated by reference herein.
 

The unaudited pro forma consolidated financial information below includes an Unaudited Pro Forma Consolidated Balance Sheet
at April 27, 2003, and Unaudited Pro Forma Consolidated Statements of Operations for the fiscal year ended October 27, 2002 and the six-month period
ended April 27, 2003.
 

The Unaudited Pro Forma Consolidated Balance Sheet at April 27, 2003 presents the consolidated financial position of the
Registrant as though the disposition of its domestic commodity vegetable business occurred on April 27, 2003.  The Unaudited Pro Forma Consolidated
Statement of Operations of the Registrant for the six months ended April 27, 2003 presents the results of operations as though the disposition of the domestic
commodity vegetable business occurred on October 28, 2002.  The Unaudited Pro Forma Consolidated Statement of Operations of the Registrant for the
fiscal year ended October 27, 2002 presents the results of operations as though the disposition of the domestic commodity vegetable business occurred on
October 29, 2001.
 

The Unaudited Pro Forma Statements of Operations do not purport to represent what the Registrant’s results of operations would
actually have been if the disposition had occurred on October 29, 2001 or October 28, 2002, and do not purport to project the results of operations of the
Registrant for the current year or for any future period. The adjustments in the pro forma financial information are based on available information and on
assumptions which management believes are reasonable. All information contained or incorporated by reference in this item 7 should be read in conjunction
with the Notes to Unaudited Pro Forma Consolidated Balance Sheet and Consolidated Statements of Operations included in this report, and the Consolidated
Financial Statements, the Notes to the Consolidated Financial Statements and “Management’s Discussion and Analysis of Financial Condition and Results of
Operations” included in the Company’s Form 10-K for the fiscal year ended October 27, 2002 and in the Form 10-Q’s for the fiscal quarters ended January
26, 2003 and April 27, 2003.
 
 

(c)
 

Exhibits.
 
 

2.1*         Form of Purchase Agreement, dated as of July 3, 2003, by and between the Registrant, Apio Fresh, LLC and the
Growers.

 
2.2*         Form of Non-Competition Agreement, dated as of July 3,
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2003, by and between the Registrant, Apio Fresh, LLC and the Growers.

 
2.3*         Form of Supply Agreement, dated as of July 3, 2003, by and between the Registrant, Apio Fresh, LLC and the Growers.
 
99.1         Unaudited Pro Forma Consolidated Balance Sheet at April 27, 2003, and Unaudited Pro Forma Consolidated Statements

of Operations for the fiscal year ended October 27, 2002 and for the six-month period ended April 27, 2003.
 
99.2         Press Release dated July 7, 2003

*              The Registrant hereby agrees to furnish to the Securities and Exchange Commission supplementally, any schedules or exhibits to such agreement
which are not filed herewith, upon the request of the Securities and Exchange Commission.
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SIGNATURES
 
 
         Pursuant to the requirements of the Securities Exchange Act of 1934, as amended,  the  Registrant has duly caused this Report to be signed on its behalf
by the undersigned, thereunto duly authorized.
 
 
 
 

 

LANDEC CORPORATION
 

(Registrant)



   
   
   
Date:  July 18, 2003 By: /s/ Gregory S. Skinner
 

 

Gregory S. Skinner
 

 

Vice President of Finance and
 

 

Chief Financial Officer
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Exhibit 2.1
 

PURCHASE AGREEMENT
 

This Purchase Agreement (the “Agreement”) is made as of July 3, 2003, between Apio, Inc., a Delaware corporation (“Seller”), Apio Fresh, LLC, a
California limited liability company (“Buyer”) and the growers listed on Exhibit A attached hereto (the “Growers”).

 
RECITALS

 
A.            Seller is in the business of, among other things, operating a sales and marketing organization to sell commodity produce and iceless, field

or cooler packed, whole broccoli and iceless green onions to retail organizations, excluding Wal-Mart, in the United States of America, Mexico and Canada
(the “Business”).

 
B.            Buyer desires to acquire certain assets related to the Business from Seller and to engage in the other transactions described herein, on the

terms and the subject to the conditions set forth herein.
 

AGREEMENT
 

In consideration of the mutual agreements, representations, warranties and covenants set forth below, Buyer and Seller agree as follows:
 

1.             Definitions.  As used in this Agreement, the following terms shall have the following meanings:
 

(a)           “Adjustment” shall have the meaning ascribed to it in Section 3(g).
 

(b)           “Affiliate” shall mean any present or future Person that Controls, is Controlled by or is under the Control of the same Person(s) as
the party, but only for so long as such Control continues.
 

(c)           “Agreement” shall mean this Purchase Agreement.
 
(d)           “Apio Executive” shall have the meaning ascribed to it in Section 11(e).
 
(e)           “Arbitrator” shall have the meaning ascribed to it in Section 14(n)
 
(f)            “Assumed Liabilities” shall have the meaning ascribed to it in Section 2(c).
 
(g)           “Balloon Payment” shall have the meaning ascribed to it in Section 4(a).
 
(h)           “Basket Amount” shall have the meaning ascribed to it in Section 13(d).
 
(i)            “Business” shall have the meaning ascribed to it in Recital A.
 
(j)            “Buyer” shall have the meaning ascribed to it in the Introduction.
 
(k)           “Carton Note” shall have the meaning ascribed to it in Section 4(a).

 

 
(l)            “Carton Supply” shall have the meaning ascribed to it in Section 4(a).

 
(m)          “Change of Control” shall mean (i) a sale of all or substantially all of the assets of Apio or (ii) any merger, consolidation or other

business combination transaction of Apio with or into another corporation, entity or person, other than a transaction in which the holders of at least a majority
of the shares of voting capital stock of Apio outstanding immediately prior to such transaction continue to hold (either by such shares remaining outstanding
or by their being converted into shares of voting capital stock of the surviving entity) a majority of the total voting power represented by the shares of voting
capital stock of Apio (or the surviving entity) outstanding immediately after such transaction, or (iii) the direct or indirect acquisition (including by way of a
tender or exchange offer) by any person, or persons acting as a group, of beneficial ownership or a right to acquire beneficial ownership of shares representing
a majority of the voting power of the then outstanding shares of capital stock of Apio.
 

(n)           “Closing Date” shall mean the date of this Agreement, July 3, 2003.
 
(o)           “Consultants” shall have the meaning ascribed to it in Section 8(a).
 
(p)           “Consulting Fee” shall have the meaning ascribed to it in Section 8(b).
 
(q)           “Consulting Period” shall have the meaning ascribed to it in Section 8(a).
 
(r)            “Consulting Services” shall have the meaning ascribed to it in Section 8(a).
 
(s)           “Contracts” shall have the meaning ascribed to it in Section 2(a).
 
(t)            “Control” means the possession, directly or indirectly, of more than fifty percent (50%) of the issued share capital or other issued

stock or securities of, or the voting power of any Person.
 
(u)           “Credit Amounts” shall have the meaning ascribed to it in Section 2(b).
 
(v)           “Cure Period” shall have the meaning ascribed to it in Section 14(m).



 
(w)          “Damages” shall have the meaning ascribed to it in Section 13(b).
 
(x)            “Disclosing Party” shall have the meaning ascribed to it in Section 14(l).
 
(y)           “Domestic Veg Assets” shall have the meaning ascribed to it in Section 2(a).
 
(z)            “DV Note” shall have the meaning ascribed to it in Section 2(d).
 
(aa)         “Effective Date” shall mean 12:01 a.m. on June 30, 2003.
 
(bb)         “GAAP” shall mean generally accepted accounting principles of the United States as set forth by the Financial Accounting

Standards Board.
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(cc)         “Governmental Entities” shall mean any court, or any federal, state, municipal or other governmental authority, department,

commission, board, agency or other instrumentality (domestic or foreign).
 
(dd)         “Growers” shall have the meaning ascribed to it in the Introduction.
 
(ee)         “Grower Accounting Software” shall mean Seller’s grower payable software, in machine readable (object code) form as

described more fully in Exhibit F attached hereto.
 
(ff)           “Grower Carton” shall mean a reusable plastic, cardboard, treated cardboard or wood carton used for packaging Grower

contracted field picked produce for processing and shipment to customers by Buyer.
 
(gg)         “Hard Assets” shall have the meaning ascribed to it in Section 2(a).
 
(hh)         “Hazardous Materials” shall have the meaning ascribed to it in Section 6(k).
 
(ii)           “Indemnified Persons” shall have the meaning ascribed to it in Section 13(e).
 
(jj)           “Inventory Custodian” shall mean Georgia-Pacific Corporation, a Georgia corporation.
 
(kk)         “IT Services” shall have the meaning ascribed to it in Section 3(a)
 
(ll)           “Knowledge of Seller” shall mean the actual knowledge of the following employees of Seller: Nicholas Tompkins and David

Taft.
 
(mm)       “Landec” shall mean Landec Corporation, a California corporation.
 
(nn)         “Lease” shall have the meaning ascribed to it in Section 10(h).
 
(oo)         “Maintenance Fee” shall have the meaning ascribed to it in Section 3(g).
 
(pp)         “Management Executive” shall have the meaning ascribed to it in Section 11(e).
 
(qq)         “Maturity Date” shall have the meaning ascribed to it in Section 4(a).

 
(rr)           “Member” shall mean a member of Buyer under its Operating Agreement.
 
(ss)         “Member Executives” shall have the meaning ascribed to it in Section 11(e).
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(tt)           “Non-Competition Agreement” shall have the meaning ascribed to it in Section 10(g).
 
(uu)         “Non-Transferred Consultants” shall have the meaning ascribed to it in Section 8(f).
 
(vv)         “Operating Agreement” shall have the meaning ascribed to it in Section 11(e).

 
(ww)       “Party” and “Parties” shall have the meaning ascribed to such terms in Section 14(n)
 
(xx)          “Person” shall mean any natural or legal person, corporation, partnership, joint venture, association or Governmental Entity.
 
(yy)         “Post-Closing Contracts” shall have the meaning ascribed to it in Section 2(g).

 
(zz)          “Post-Closing Contract Transfer” shall have the meaning ascribed to it in Section 2(g).
 
(aaa)       “Purchase Price” shall have the meaning ascribed to it in Section 2(d).
 



(bbb)      “Real Property” shall have the meaning ascribed to it in Section 6(k).
 

(ccc)       “Receiving Party” shall have the meaning ascribed to it in Section 14(l).
 

(ddd)      “Related Agreements” shall mean the Non-Competition Agreement, Supply Agreement, Trademark License Agreement, the
Secured Promissory Notes and the Lease.

 
(eee)       “Royalty Payments” shall have the meaning ascribed to it in Section 4(b).
 
(fff)         “Royalty Period” shall have the meaning ascribed to it in Section 4(b).
 
(ggg)      “Seller” shall have the meaning ascribed to it in the Introduction.
 
(hhh)      “Service Fee” shall have the meaning ascribed to it in Section 3(b).
 
(iii)          “Service Note” shall have the meaning ascribed to it in Section 3(b).
 
(jjj)          “Service Period” shall have the meaning ascribed to it in Section 3(a).

 
(kkk)       “Software Services” shall have the meaning ascribed to it in Section 3(a).
 
(lll)          “Supply Agreement” shall have the meaning ascribed to it in Section 10(e).
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(mmm)    “Technology Services” shall have the meaning ascribed to it in Section 3(a).
 
(nnn)      “Termination Date” shall have the meaning ascribed to it in Section 8(a).
 
(ooo)      “Total Purchase Price” shall have the meaning ascribed to it in Section 13(d).
 
(ppp)      “Trademark License Agreement” shall have the meaning ascribed to it in Section 10(f).
 
(qqq)      “Transfer Time” shall mean 12:01 a.m. on July 14, 2003.

 
(rrr)         “Transition Period” shall have the meaning ascribed to it in Section 2(g).
 
(sss)       “Value Added Produce” shall mean that produce which has been processed and packaged at Seller’s manufacturing facilities,

including Apio’s Intelimer (r) membrane technology and know how and other films.
 
(ttt)         “Wal-Mart” shall mean Wal-Mart Stores, Inc., and any of its subsidiaries, including but not limited to Sam’s Club.
 

2.             Domestic Vegetable Business Assets.
 
(a)           Transfer of Assets.  As of the Transfer Time, Seller shall sell, assign, grant, transfer, and deliver (or cause to be sold, assigned,

granted, transferred and delivered) to Buyer, and Buyer shall purchase and accept from Seller, effective as of the Effective Date, all of Seller’s rights, title and
interest in and to all of those certain assets, properties and business owned, held or used in the conduct of the Business by Seller listed below, as the same
shall exist as of the Effective Date (the “Domestic Veg Assets”):
 

(i)            all tangible personal property and leases of and other interests in tangible personal property used in connection with the
Business listed on Schedule 2(a)(i) (the “Hard Assets”); and

 
(ii)           all rights under contracts, agreements, leases and other interests in personal property, licenses, commitments, sales and

purchase orders and other instruments listed on Schedule 2(a)(ii) (collectively the “Contracts”);
 
(iii)          all of Seller’s rights, claims, credits, causes of action or rights of set-off against third parties relating to the Domestic Veg

Assets, including, without limitation, unliquidated rights under warranties.
 

(b)           Excluded Assets.  Buyer agrees that notwithstanding any provision of Section 2(a) all of the following items are excluded from
the Domestic Veg Assets and shall remain the property of Seller:
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(i)            all outstanding account receivables of Seller as of the Closing Date;

 
(ii)           all outstanding amounts owed by any grower or harvester or any other party to Seller pursuant to any notes, advances,

pick packs and any other in-kind distributions and/or pass-through expenses, product adjustments, grower statement debit balances or any other obligations
(collectively, the “Credit Amounts”) outstanding as of the Closing Date; and

 
(iii)          all outstanding contracts, agreements or other rights of Seller related to Wal-Mart.
 



Buyer shall use all commercially reasonable efforts to assist Seller in collecting such account receivables and Credit Amounts and shall immediately remit to
Seller any monies it receives attributable to such account receivables or Credit Amounts.
 

(c)           Transfer of Liabilities.  As of the Transfer Time, subject to the terms and conditions of this Agreement, Buyer agrees, effective
as of the Effective Date, to assume the liabilities and obligations of Seller arising under the Contracts, other than the liabilities attributable to any failure by
Seller to comply with the terms thereof (the “Assumed Liabilities”).

 
(d)           Purchase Price.  On the Closing Date, in consideration of the sale of the Domestic Veg Assets, Buyer shall issue to Seller,

effective as of the Effective Date, a secured promissory note in the principal amount of $160,750 (the “Purchase Price”) in substantially the form attached as
Exhibit B to this Agreement (the “DV Note”).  Interest on the outstanding principal amount under the DV Note shall accrue from the Effective Date at the
annual rate of five percent (5%) and the DV Note shall mature on the two (2) year anniversary of the Effective Date.

 
(e)           Installment Payments.  Buyer will make payments of the outstanding principal and accrued interest amount under the DV Note

in twenty four (24) equal monthly installments.  The first installment will be due on the one-month anniversary of the Effective Date and the remaining
twenty three (23) monthly installments will be due on each monthly anniversary of the Effective Date thereafter.

 
(f)            Bill of Sale; Assignment and Assumption Agreement.  On the Closing Date, Seller shall deliver to Buyer a general Bill of Sale

substantially in the form attached as Exhibit C and with respect to each Contract, an Assignment and Assumption Agreement substantially in the form
attached as Exhibit D in each case duly executed by Seller, and in the aggregate assigning to Buyer all of Seller’s right, title and interest in and to the
Domestic Veg Assets effective as of the Effective Date.

 
(g)           Post-Closing Covenants.  During the fourteen (14) day period following the Effective Date (the “Transition Period”), Seller shall

use commercially reasonable efforts to operate the Business in the ordinary and usual course and consistent with Seller’s past practice in order to facilitate the
transfer of the Domestic Veg Assets from Seller to Buyer.  At the Transfer Time, Seller shall assign to Buyer all of its right, title and interest in all contracts,
agreements,
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commitments, sales and purchase orders, bills of lading, and other instruments (the “Post-Closing Contracts”) entered into by Seller on behalf of Buyer in
connection with the operation of the Business during the Transition Period (the “Post-Closing Contract Transfer”).  In connection with the Post-Closing
Contract Transfer, Buyer agrees to (i) assume the Post-Closing Contracts and all liabilities and obligations arising thereunder and (ii) perform under all such
obligations as if Buyer had originally entered into such Post-Closing Contracts.  In addition, Buyer shall pay to Seller all of Seller’s out of pocket expenses
and any other charges or claims incurred by Seller in connection with operating the Business as it relates to the Domestic Veg Assets during the Transition
Period.

 
3.             Information Technology Services.
 

(a)           Support.  Subject to the terms and conditions of this Agreement, Seller shall provide for a period of three years following the
Effective Date (the “Service Period”) (i) information services including service time, hardware integrity and access, and specifically developed software
modifications to support the Domestic Veg Assets (the “IT Services”) and (ii) software services (the “Software Services”) to Buyer to facilitate Buyer’s
conduct of the Business (collectively, the “Technology Services”).  The IT Services shall include permitting Buyer to operate on Seller’s servers and other
information technology facilities during the Service Period and such other services as Seller and Buyer mutually agree upon from time to time.  The Software
Services shall include permitting Buyer to use a portion of Seller’s software programs to support the Domestic Veg Assets.

 
(b)           Service Fee.  On the Closing Date, in consideration of the Technology Services, Buyer shall issue to Seller a secured promissory

note, effective as of the Effective Date, in the aggregate amount of $235,000 (the “Service Fee”) in substantially the form attached as Exhibit E to this
Agreement (the “Service Note”), of which $175,000 are for the IT Services and $60,000 are for the Software Services.  Interest on the outstanding principal
amount of the Service Note shall accrue from the Effective Date at the annual rate of five percent (5%) and the Service Note shall mature on the three (3) year
anniversary of the Effective Date.

 
(c)           Installment Payments.  Buyer will make payments of the outstanding principal and accrued interest amount under the Service

Note in thirty six (36) equal monthly installments.  The first installment will be due on the one-month anniversary of the Effective Date and the remaining
thirty five (35) monthly installments will be due on each monthly anniversary of the Effective Date thereafter.

 
(d)           Buyer Early Termination.  Buyer may terminate the Technology Services at any time during the Service Period by providing at

least ninety (90) days advance written notice to Seller.  Upon Buyer’s early termination of the Technology Services, the entire principal amount including
accrued interest then outstanding under the Service Note shall become due and payable on a monthly basis over the earlier of (i) the twenty-four month period
following the date of such early termination, or (ii) during the remaining term of the Service Period.
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(e)           Seller Early Termination.  Seller may terminate the Technology Service at any time during the Service Period by providing at

least twelve (12) months advance written notice to Buyer.  Upon Seller’s early termination of the Technology Services, all amounts due under the Service
Note after such termination shall be cancelled and Buyer shall have no further obligation under the Service Note with respect to such cancelled amount;
provided, however, that Buyer shall remain obligated to pay any amounts owing under the Service Note (including accrued interest) as of the termination
date.

 
(f)            Third Party Early Termination. If any third party files or threatens to file a claim against Seller or Buyer related to the Software

Services during the Service Period then the Software Services shall immediately terminate upon receipt by Seller or Buyer, as applicable, of such actual or
threatened claim. Upon early termination of the Software Services due to such a third party claim, that portion of the amount due under the Service Note
attributable to the Software Service (i.e. the pro-rata amount of the $60,000 compared to the total $235,000 amount) after the such termination shall be



cancelled and Buyer shall have no further obligation under the Service Note with respect to such cancelled amount; provided, however, that Buyer shall
remain obligated to pay any amounts owing under the Service Note (including accrued interest) as of the termination date.

 
(g)           Maintenance Personnel.  During the Service Period, Buyer will pay to Seller on the Closing Date and on the first day of each

month during the Service Period thereafter, the Maintenance Fee in consideration of Seller’s personnel and other expenses in connection with performing the
Technology Services.  The “Maintenance Fee” shall initially be equal to $6,250.00 per month.  Upon written notice by Seller to Buyer within ninety (90) days
prior to the end of each twelve month period beginning on the Effective Date during the Service Period, Seller may adjust the Maintenance Fee going forward
to reflect the actual costs incurred by Seller during the prior twelve month period of the Service Period (except that during the second twelve month period of
the Service Period, such adjustment shall be made based on the actual costs incurred by Seller during the first eight month period of the Service Period) to
perform the Technology Services excluding additional enhancements for Buyer (each such adjustment, an “Adjustment”).  In the event that any proposed
Adjustment increases the then applicable Maintenance Fee by thirty percent (30%) or more, Buyer may elect to hire an outside consultant or an existing or
new employee that is reasonably acceptable to Seller to perform the personnel aspects of the Technology Services and terminate the Maintenance Fee.

 
(h)           Indemnification.  Buyer shall indemnify, defend, protect and hold harmless Seller and its officers, directors and Affiliates against

any and all claims, demands, losses, costs, expenses, obligations, liabilities, damages, recoveries and deficiencies, including interest, penalties and reasonable
attorney’s fees, suffered by Seller as a direct or indirect result of performing or providing the Software Services for Buyer.

 
4.             Carton Supply and Royalty.
 

(a)           Transfer of Carton Supply.  As of the Transfer Time, Seller shall transfer and assign to Buyer, effective as of the Effective Date,
all of Seller’s right, title and interest in and to its existing usable carton materials specified on Exhibit G to this Agreement
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(the “Carton Supply”).  In consideration for the Carton Supply, on the Closing Date Buyer shall issue a secured promissory note to Seller, effective as of the
Effective Date, in an aggregate amount equal to the value of the Carton Supply as specified on Exhibit G (the “Carton Note”). Other than as specified below,
interest shall not accrue on the outstanding principal amount of the Carton Note. The Carton Note shall mature on the one (1) year anniversary of the
Effective Date (the “Maturity Date”). Buyer shall make monthly payments under the Carton Note to Seller within two (2) days after the end of each calendar
month in an amount equal to the established rate per Grower Carton multiplied by the number of Grower Cartons removed from the Inventory Custodian’s
premises by Growers and Buyer during the prior month. On the Maturity Date, Buyer shall pay to Seller the then outstanding principal amount under the
Carton Note (the “Balloon Payment”).  In the event that Buyer fails to pay any of the Balloon Payment to Seller on the Maturity Date, interest shall accrue
from the Maturity Date on all amounts that remain outstanding under the Carton Note at an annual rate of ten percent (10%). Seller shall have no obligation to
supply Buyer with any additional carton materials after Buyer uses the Carton Supply.

 
(b)           Grower Carton Royalty Payment.  Buyer shall pay Seller a royalty payment of $0.035 (the “Royalty Payments”) for each

Grower Carton shipped by Buyer during the four year period following the Effective Date (the “Royalty Period”).  Buyer shall pay to Seller in quarterly
installments all Royalty Payments accrued during each fiscal quarter of Seller during the Royalty Period, within forty-five (45) days after the end of each such
quarter.  Buyer shall keep accurate books and accounts of records in connection with its shipment of Grower Cartons and Seller, or its designated
representative, shall be entitled to review such records upon thirty (30) days written notice.

 
(c)           Design and Use of Labels, Trade Names and Trademarks.  During the Royalty Period, neither Buyer nor any Grower shall (i)

change the design of any Grower Cartons used by Buyer or any Grower that includes Seller’s labels, tradenames or trademarks, (ii) change the use of any
label, trade name or trademark on any Grower Cartons used by Buyer or any Grower that includes Seller’s labels, tradenames or trademarks without obtaining
Seller’s express written consent of such change.

 
5.             Line of Credit.  Buyer shall use commercially reasonable efforts to secure a working line of credit in the amount of at least $750,000 and

on terms and with a lender reasonably acceptable to Seller within 30 days following the Effective Date.
 

6.             Representations and Warranties of Seller.  Seller represents and warrants to Buyer that as of the Closing Date:
 

(a)           Organization.  Seller is a corporation duly formed and validly existing under the laws of the State of Delaware, and has full
corporate power and authority and the legal right to execute and deliver this Agreement and all of the other agreements and instruments to be executed and
delivered by Seller pursuant hereto, and to consummate the transactions contemplated hereby and thereby.
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(b)           Authority.  The execution and delivery of this Agreement (and all other agreements and instruments contemplated hereunder) by

Seller, the performance by Seller of its obligations hereunder and thereunder, and the consummation by Seller of the transactions contemplated hereby and
thereby have been duly authorized by all necessary corporate action of Seller, and no other act or proceeding on the part of Seller or its stockholders is
necessary to approve the execution and delivery of this Agreement and such other agreements and instruments, the performance by Seller of its obligations
hereunder and thereunder and the consummation of the transactions contemplated hereby and thereby.  The signatory officers of Seller have the power and
authority to execute and deliver this Agreement and all of the other agreements and instruments to be executed and delivered by Seller pursuant hereto, to
consummate the transactions hereby and thereby contemplated and to take all other actions required to be taken by Seller pursuant to the provisions hereof
and thereof.

 
(c)           Execution and Binding Effect.  This Agreement has been duly and validly executed and delivered by Seller and constitutes, and

the other agreements and instruments to be executed and delivered by Seller pursuant hereto, upon their execution and delivery by Seller, will constitute
(assuming, in each case, the due and valid authorization, execution and delivery thereof by Buyer), legal, valid and binding agreements of Seller, enforceable
against Seller in accordance with their respective terms, except as enforceability may be limited by bankruptcy, insolvency, moratorium, or other laws
affecting the enforcement of creditors’ rights generally or provisions limiting competition, and by equitable principles.

 



(d)           Consent and Approvals.  There is no requirement applicable to Seller to make any filing, declaration or registration with, or to
obtain any permit, authorization, consent or approval of, any Governmental Entity as a condition to the lawful consummation by Seller of the transactions
contemplated by this Agreement and the other agreements and instruments to be executed and delivered by Seller pursuant hereto.

 
(e)           No Violation.  Neither the execution, delivery and performance of this Agreement and of all the other agreements and instruments

to be executed and delivered pursuant hereto, nor the consummation of the transactions contemplated hereby or thereby, will, with or without the passage of
time or the delivery of notice or both, (a) conflict with, violate or result in any breach of the terms, conditions or provisions of the Certificate of Incorporation
or Bylaws of Seller, (b) conflict with or result in a violation or breach of, or constitute a default or require consent of any person (or give rise to any right of
termination, cancellation or acceleration) under, any of the terms, conditions or provisions of any notice, bond, mortgage, indenture, license, franchise, permit,
agreement, lease or other instrument or obligation to which Seller is a party or by which Seller or any of its properties or assets may be bound, or (c) violate
any statute, ordinance or law or any rule, regulation, order, writ, injunction or decree of any Governmental Entity applicable to Seller or by which any of its
properties or assets may be bound.

 
(f)            Title to Assets.  As of August 15, 2003, Seller will have good and marketable title to the Hard Assets, free and clear of any

mortgages, liens, pledges, charges, encumbrances, equities, claims, conditions, or restrictions on, or conditions to, transfer or assignment, except as may be
assumed hereunder by Buyer as an Assumed Liability.
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(g)           Compliance with Laws.  Seller has complied with all laws and regulations required to be complied with in connection with the

Domestic Veg Assets through the Effective Date.  Seller has not received notice of any violation of any applicable federal, state or local statute, law or
regulation (including any applicable building, zoning, environmental protection, or other law, ordinance, or regulation) affecting the Domestic Veg Assets.

 
(h)           Litigation.  There is no action, proceeding or investigation pending or, to the Knowledge of Seller, threatened against or involving

Seller related to the Domestic Veg Assets, or which questions or challenges the validity of this Agreement or any action taken or to be taken by Seller
pursuant to this Agreement or in connection with the transactions contemplated hereby, and Seller does not know or have any reason to know of any basis for
any such action, proceeding or investigation.  Seller is not in default under, or in breach or violation of any contracts, commitments or restrictions to which it
is a party or by which it is bound and which are related to the Domestic Veg Assets.  Seller is not subject to any judgment, order or decree entered in any
lawsuit or proceeding which has had or could have an adverse effect on the Domestic Veg Assets or Seller’s title to the Domestic Veg Assets.

 
(i)            Taxes.  Except with respect to any use taxes related to the Domestic Veg Assets, Seller has duly filed all tax reports and returns

required to be filed by it and has duly paid all taxes and other charges due or claimed to be due from it by Federal, State, local or foreign authorities that relate
to the Domestic Veg Assets, and there are no tax liens of any nature upon any of the Domestic Veg Assets.

 
(j)            Labor Difficulties.  Seller is in compliance with all applicable laws respecting employment and employment practices, terms and

conditions of employment and wages and hours, and is not engaged in any unfair labor practice with respect to employees of the Seller related to the
Domestic Veg Assets.  There is no unfair labor practice complaint against Seller pending or threatened before the National Labor Relations Board that relates
to employees of Seller related to the Domestic Veg Assets.  There is no labor strike, dispute, slowdown or stoppage actually pending or, to the best
Knowledge of Seller, threatened against or directly affecting Seller related to the Domestic Veg Assets.  To the best Knowledge of Seller, no union
representation question exists respecting the employees of Seller related to the Domestic Veg Assets.  No grievance that might have a material adverse effect
on Seller or the conduct of the Business related to the Domestic Veg Assets nor any arbitration proceeding arising out of or under collective bargaining
agreement is pending and, to the best Knowledge of Seller, no claims therefor exist.  No collective bargaining agreement that is binding on Seller restricts it or
will restrict the Buyer from relocating or closing any operations of the Business related to the Domestic Veg Assets. Seller has not experienced any material
work stoppage or other material labor difficulty with employees related to the Domestic Veg Assets.  There are no charges of discrimination (relating to
gender, age, race, national origin, handicap or veteran status) or unfair labor practices pending or, to the best Knowledge of Seller, threatened before any
governmental or regulatory agency or authority where such charges relate to employees related to the Domestic Veg Assets.
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(k)           Environmental Compliance.

 
(i)            Seller (insofar as the Domestic Veg Assets are concerned) is not in violation of any applicable Federal, state or local law,

ordinance, regulation or order, or any other requirement of any governmental, regulatory or administrative agency relating to industrial hygiene or to the
environmental conditions on, under or about Seller’s administrative office building located at 4575 West Main, Guadalupe, CA (the “Real Property”),
including but not limited to soil or groundwater conditions. Neither Seller nor, to the best Knowledge of Seller (after due and diligent inquiry) any third party,
has used, generated, manufactured, produced, stored or disposed of on, under or about, or transported to or from, the Real Property any flammable explosives,
asbestos, radioactive materials, hazardous or toxic wastes or substances or related injurious materials, whether injurious by themselves or in combination with
other materials (collectively, “Hazardous Materials”).  To the Knowledge of Seller, there is no proceeding or inquiry by any governmental authority
(including, without limitation, the State of California Department of Health Services or the San Luis Obispo County Health Department) with respect to the
presence of such Hazardous Materials on, under, or about the Real Property, or the migration thereof from or to other property.  None of the Real Property
contains asbestos and no asbestos (or asbestos-containing materials) was used in the construction of any improvements on or to any of the Real Property.
 

(ii)           For purposes of this Agreement, the term “Hazardous Materials” includes but is not limited to substances defined as
“hazardous substances,” “hazardous materials,” or “toxic substances” in the Comprehensive Environmental Response, Compensation and Liability Act of
1980, as amended, 42 U.S.C. Section 9601 et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801 et seq.; the Resource Conservation
and Recovery Act, 42 U.S.C. Section 6901 et seq.; and those substances defined as “hazardous wastes” in Section 25117 of the California Health & Safety
Code or as “hazardous substances” in Section 25316 of the California Health & Safety Code; and in the regulations adopted and publications promulgated
pursuant to said laws.

 
(m)          No Undisclosed Liabilities.  Seller does not have any liability, indebtedness, obligation, expense, claim, deficiency, guaranty or

endorsement of any type, in excess of $50,000 individually or in the aggregate, whether accrued, absolute, contingent, matured, unmatured or other (whether



or not required by GAAP) to be reflected in Seller’s financial statements which (i) has not been reflected on the May 25, 2003 Balance Sheet, or (ii) has not
arisen in the ordinary course of the Seller’s business since May 25, 2003.

 
(n)           Disclosure.  No representation or warranty by Seller in this Agreement or in any Exhibit attached hereto, nor any document,

written information, statement or certificate furnished or to be furnished by Seller to Buyer pursuant hereto or in connection with the transactions
contemplated hereby, contains or will contain any untrue statement of a material fact, or omits or will omit to state a material fact necessary to make the
statement contained herein or therein not misleading.

 
7.             Representations and Warranties of Buyer.  Buyer represents and warrants to Seller that as of the Closing Date:
 

(a)           Organization.  Buyer is a limited liability company duly formed and validly existing under the laws of the State of California,
and has full corporate power and
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authority and the legal right to execute and deliver this Agreement and all of the other agreements and instruments to be executed and delivered by Buyer
pursuant hereto, and to consummate the transactions contemplated hereby and thereby.

 
(b)           Authority.  The execution and delivery of this Agreement (and all other agreements and instruments contemplated hereunder) by

Buyer, the performance by Buyer of its obligations hereunder and thereunder, and the consummation by Buyer of the transactions contemplated hereby and
thereby have been duly authorized by all necessary corporate action of Buyer, and no other act or proceeding on the part of Buyer or its Members is necessary
to approve the execution and delivery of this Agreement and such other agreements and instruments, the performance by Buyer of its obligations hereunder
and thereunder and the consummation of the transactions contemplated hereby and thereby.  The signatory officers of Buyer have the power and authority to
execute and deliver this Agreement and all of the other agreements and instruments to be executed and delivered by Buyer pursuant hereto, to consummate
the transactions hereby and thereby contemplated and to take all other actions required to be taken by Buyer pursuant to the provisions hereof and thereof.

 
(c)           Execution and Binding Effect.  This Agreement has been duly and validly executed and delivered by Buyer and constitutes, and

the other agreements and instruments to be executed and delivered by Buyer pursuant hereto, upon their execution and delivery by Buyer, will constitute
(assuming, in each case, the due and valid authorization, execution and delivery thereof by Seller), legal, valid and binding agreements of Buyer, enforceable
against Buyer in accordance with their respective terms, except as enforceability may be limited by bankruptcy, insolvency, moratorium, or other laws
affecting the enforcement of creditors’ rights generally or provisions limiting competition, and by equitable principles.

 
(d)           Consent and Approvals.  There is no requirement applicable to Buyer to make any filing, declaration or registration with, or to

obtain any permit, authorization, consent or approval of, any Governmental Entity as a condition to the lawful consummation by Buyer of the transactions
contemplated by this Agreement and the other agreements and instruments to be executed and delivered by Buyer pursuant hereto.

 
(e)           No Violation.  Neither the execution, delivery and performance of this Agreement and of all the other agreements and instruments

to be executed and delivered pursuant hereto, nor the consummation of the transactions contemplated hereby or thereby, will, with or without the passage of
time or the delivery of notice or both, (a) conflict with, violate or result in any breach of the terms, conditions or provisions of the Articles of Organization or
Operating Agreement of Buyer, (b) conflict with or result in a violation or breach of, or constitute a default or require consent of any person (or give rise to
any right of termination, cancellation or acceleration) under, any of the terms, conditions or provisions of any notice, bond, mortgage, indenture, license,
franchise, permit, agreement, lease or other instrument or obligation to which Buyer is a party or by which Buyer or any of its properties or assets may be
bound, or (c) violate any statute, ordinance or law or any rule, regulation, order, writ, injunction or decree of any Governmental Entity applicable to Buyer or
by which any of its properties or assets may be bound.
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8.             Consulting and Employee Matters.
 

(a)           Consulting Services.  Seller shall provide consulting services to Buyer to manage and operate the Domestic Veg Assets for Buyer
in substantially the same manner as conducted by Seller prior to the Effective Date (the “Consulting Services”) for a period of time to be determined by
Buyer, but in no event to exceed one (1) year following the Effective Date (the “Consulting Period”).  Buyer shall use its best efforts to terminate the
Consulting Period as soon as possible.  The date of the termination of the Consulting Period shall be referred to herein as the “Termination Date”. During the
Consulting Period, the employees of Seller listed on Exhibit H attached hereto (the “Consultants”) shall perform the Consulting Services.  Seller agrees to
provide advance notice to Buyer prior to terminating any Consultant during the Consulting Period.

 
(b)           Consulting Fee.  During the Consulting Period and subject to Section 8(e), Buyer shall pay Seller a consulting fee equal to the

aggregate amount of all salary, compensation, wages, health or similar benefits, commissions, bonuses (deferred or otherwise), federal, state or local
withholding obligations or any other sums paid by Seller to, or any amounts set aside by Seller on behalf of, any of the Consultants, including a pro-rata
portion of any payroll administrative expenses associated with the Consultants (the “Consulting Fee”).  Seller shall provide Buyer with a bill for the
Consulting Fee on the first business day following each date Seller pays the Consultants in accordance with its standard payroll policies.  Each Consulting
Fee shall be due and payable by Buyer upon receipt.

 
(c)           Offer of Employment.  Buyer shall make an offer of employment to each Consultant upon the Termination Date, or, if earlier, the

date of termination of employment of any Consultant by Seller.  The employment by Seller of the Consultants shall end at the close of business on the
Termination Date and the employment of the Consultants by Buyer shall commence as of 12:01 a.m. on the day after the Termination Date.

 
(d)           Salary, Severance, Benefits and other Payments to Consultants.  Seller shall have no obligation with respect to payments of

salary, compensation, wages, health or similar benefits, commissions, bonuses (deferred or otherwise), or any other sums due to any Consultant after the
Termination Date and Buyer agrees to assume any such amounts owing to any Consultant.  Buyer agrees to assume and pay any severance obligations of
Seller arising from the termination of any Consultant after the Effective Date.  Coverage for Consultants under Buyer’s compensation and benefit plans and
other programs shall commence as of 12:01 a.m. on the day after the Termination Date.



 
(e)           Accrued Vacation.  Buyer agrees to assume liability for each Consultant’s vacation accrual in an amount equal to each such

Consultant’s accrued vacation set forth next to their name on Schedule 8(e) attached hereto.  Seller shall provide Buyer with a credit equal to the aggregate
amount of vacation accrued by the Consultants up until the Effective Date which Buyer shall off set against amounts owing by Buyer to Seller for the
Consulting Fee in accordance with Section 8(b) above.  Buyer shall pay to the Consultants upon the Termination Date such accrued vacation amounts set
forth on Schedule 8(e) plus the additional accrued vacation amount owing to the Consultants that accrue during the period beginning on the Effective Date
and ending on the Termination Date, in accordance with all applicable state and federal labor and employment laws.
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(f)            Limitations.  Notwithstanding anything to the contrary set forth in this Section 8, Buyer shall not be obligated to make an offer of

employment to those Consultants with an asterick (*) set forth next to their names on Exhibit H attached hereto (the “Non-Transferred Consultants”).  Seller
shall terminate the Non-Transferred Consultants employment effective as of the Termination Date.  Buyer and Seller agree to each pay half of any severance
amounts and any other amounts, including accrued vacation amounts owing to such Non-Transferred Consultants as a result of such termination.

 
9.             [Reserved].

 
10.           Closing Conditions of Buyer.  The obligations of Buyer under this Agreement are subject to the fulfillment, prior to or on the Closing

Date, of each of the following conditions, all or any of which may be waived by Buyer in writing, except as otherwise provided by law:
 

(a)           Closing Documents.  This Agreement, the exhibits and attached hereto, and any other instruments of conveyance and transfer and
all other documents to be delivered by Seller at the Closing Date and all actions of Seller required by this Agreement and the exhibit agreements, or incidental
thereto, and all related matters, shall be in form and substance reasonably satisfactory to Buyer and Buyer’s counsel and shall be in full force and effect.

 
(b)           Representations and Warranties.  The representations and warranties of Seller contained in Section 6 shall be true and correct in

all respects on and as of the Closing Date with the same effect as though such representations and warranties had been made on and as of the Closing Date.
 
(c)           Performance.  Seller shall have performed and complied with all covenants, agreements, obligations and conditions contained in

this Agreement that are required to be performed or complied with by it on or before the Closing Date.
 
(d)           Compliance Certificate.  The President of Seller shall deliver to Buyer on the Closing Date a certificate certifying that the

conditions specified in Sections 10(b) and (c) have been fulfilled.
 
(e)           Supply Agreement.  Buyer, Seller and Growers shall have entered into the Supply Agreement in substantially the form attached

hereto as Exhibit I (the “Supply Agreement”), and such agreement shall remain in full force and effect.
 
(f)            Trademark License Agreement.  Buyer and Seller shall have entered into the Trademark License Agreement in substantially the

form attached hereto as Exhibit J (the “Trademark License Agreement”), and such agreement shall remain in full force and effect.
 
(g)           Non-Competition Agreement.  Buyer, Seller and Growers shall have entered into the Non-Competition Agreement in

substantially the form attached hereto as Exhibit K (the “Non-Competition Agreement”), and such agreement shall remain in full force and effect.
 
(h)           Lease.  Buyer and Seller shall have entered into the Lease Agreement (the “Lease”) in substantially the form attached hereto as

Exhibit L, and such agreement shall remain in full force and effect.
 

15

 
(i)            Bill of Sale.  Seller shall have executed and delivered to Buyer the Bill of Sale to Buyer.
 
(j)            Assignment and Assumption.  Buyer and Seller shall have entered into the Assignment and Assumption Agreement, and such

agreement shall remain in full force and effect.
 

11.           Closing Conditions of Seller.  The obligations of Seller under this Agreement are subject to the fulfillment, prior to or on the Closing
Date, of each of the following conditions, all or any of which may be waived in writing by Seller, except as otherwise provided by law:

 
(a)           Closing Documents.  This Agreement, any other instruments of conveyance and transfer and all other documents to be delivered

by Buyer to Seller on the Closing Date and all actions of Buyer required by this Agreement or incidental thereto, and all related matters, shall be in form and
substance reasonably satisfactory to Seller and Seller’s counsel.

 
(b)           Representations and Warranties.  The representations and warranties of Buyer contained in Section 7 shall be true and correct

in all respects on and as of the Closing Date with the same effect as though such representations and warranties had been made on and as of the date of the
Closing Date.

 
(c)           Performance.  Buyer shall have performed and complied with all covenants, agreements, obligations and conditions contained in

this Agreement that are required to be performed or complied with by it on or before the Closing Date.
 
(d)           Compliance Certificate.  The President of Buyer shall deliver to Seller on the Closing Date a certificate certifying that the

conditions specified in Sections 11(b) and (c) have been fulfilled.
 
(e)           Executive Committee of Buyer.  Seller shall have received evidence that Buyer’s Operating Agreement (the “Operating

Agreement”) provides for an Executive Committee consisting of six (6) members, whom shall be elected as follows:
 



(i)            four (4) Executive Committee members shall be elected by the Members (the “Member Executives”), whom shall
initially be John Maulhardt, Gary McKinsey, Daryl Souza and Steve Jordan; provided, however, that Nick Tompkins shall not be eligible to serve as a
Member Executive.
 

(ii)           one (1) Executive Committee member shall be designated by the executive management of Buyer (the “Management
Executive”), who shall initially be John Jackson ; and

 
(iii)          one (1) Executive Committee member shall be designated by Seller (the “Apio Executive”) who shall initially be Phil

Hartman; provided, however, that Seller’s right to elect an Executive Committee member shall terminate upon a Change of Control; provided, further, that
notwithstanding a Change of Control, for so long as Buyer uses any of Seller’s labels, tradenames or trademarks pursuant to the Trademark License
Agreement
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or otherwise, Seller shall continue to have the right to designate an Executive Committee member.
 

(f)            Secured Promissory Notes.  Buyer shall have issued the DV Note, the Service Note and the Carton Note to Seller, and such
Notes shall remain in full force and effect.

 
(g)           Supply Agreement.  Buyer, Seller and Growers shall have entered into the Supply Agreement, and such agreement shall remain

in full force and effect.
 
(h)           Trademark License Agreement.  Buyer and Seller shall have entered into the Trademark License Agreement, and such

agreement shall remain in full force and effect.
 
(i)            Non-Competition Agreement.  Buyer, Seller and Growers shall have entered into the Non-Competition Agreement, and such

agreement shall remain in full force and effect.
 
(j)            Lease.  Buyer and Seller shall have entered into the Lease, and such agreement shall remain in full force and effect.
 
(k)           Capitalization.  Members of the Buyer shall have contributed at least $560,000 in capital to Buyer.
 
(l)            Assignment and Assumption.  Buyer and Seller shall have entered into the Assignment and Assumption Agreement, and such

agreement shall remain in full force and effect.
 

12            Termination Provision.  This Agreement and the transactions contemplated hereby may be terminated at any time prior to the Closing
Date, as follows:
 

(a)           Mutual Consent.  By mutual written consent of Seller and Buyer;
 
(b)           Cut-Off Date.  By either party hereto if the Closing Date shall not have occurred on or before July 31, 2003, or such other date to

which Seller and Buyer shall mutually agree in writing;
 
(c)           Misrepresentation or Breach.  By either party hereto if there has been a misrepresentation or a breach of a representation,

warranty or covenant herein or in any writing delivered pursuant hereto on the part of the other party;
 
(d)           Court Order.  By either party hereto if consummation of the transactions contemplated hereby shall violate any non-appealable

final order, decree or judgment of any court or governmental body having competent jurisdiction.
 

13.           Indemnification.
 

(a)           Limitation of Liability of Buyer.  Except as otherwise set forth in this Agreement, the parties acknowledge and agree that Buyer
shall not be liable for any of the
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obligations or liabilities of Seller relating to the Domestic Veg Assets arising prior to the Closing Date.
 

(b)           Seller’s Indemnification.  Subject to the limitations set forth in this Section 13, Seller shall indemnify, defend, protect and hold
free and harmless Buyer and its Members, Executive Committee members, officers, employees, agents and consultants, and their respective heirs,
administrators, successors and assigns, and all persons controlling, controlled by or under common control with Buyer, against any and all claims, demands,
losses, costs, expense, obligations, liabilities, damages, recoveries and deficiencies, including interest, penalties and reasonable attorneys’ fees, suffered by
Buyer (collectively, the “Damages”) based upon, or arising out of or otherwise in respect of, either directly or indirectly, any material misrepresentation or
breach of representation, warranty or covenant made by Seller contained in this Agreement or any document, certificate or exhibit given or delivered to Buyer
pursuant to or in connection with this Agreement.
 

(c)           Buyer’s Indemnification.  Buyer agrees to indemnify and hold harmless Seller and Seller’s Affiliates, officers, directors,
employees, representatives and agents from and against any Damages based upon, or arising out of or otherwise in respect of, either directly or indirectly, any
material misrepresentation or breach of any representation, warranty or covenant made by Buyer contained in this Agreement or any document, certificate or
exhibit given or delivered to Seller pursuant to or in connection with this Agreement.

 



(d)           Damages Threshold and Limitation.  Notwithstanding the foregoing provisions of this Section 13, Buyer shall not be entitled to
receive any amounts from Seller pursuant to Section 13(b) unless and until a certificate signed by an officer of Buyer identifying Damages in the aggregate
amount in excess of $40,000 (the “Basket Amount”) has been delivered to Seller and such amount is determined pursuant to this Section 13 to be payable, in
which case Seller shall pay to Buyer the full amount of such Damages.  Notwithstanding anything to contrary contained herein, in no event shall Seller’s
liability for any and all claims under this Section 13 made (i) prior to the first anniversary of the Closing Date cumulatively exceed twenty-five percent (25%)
of the Total Purchase Price and (ii) prior to the second anniversary of the Closing Date cumulatively exceed fifteen percent (15%) of the Total Purchase
Price.  For purposes of this Section 13(d), the “Total Purchase Price” shall equal the aggregate principal amount of the DV Note, Service Note and Carton
Note as of the Effective Date.

 
(e)           Exclusive Contractual Remedy.  From and after the Closing Date, no parties entitled to indemnification under this Agreement

(the “Indemnified Persons”) shall have a right to recover any Damages other than through the exercise of the indemnification rights set forth in this Section
13, which shall constitute the sole and exclusive remedy of the Indemnified Persons for any Damages incurred or sustained by the Indemnified Persons,
directly or indirectly, as a result of any misrepresentation or breach of any representation, warranty or covenant made by Buyer or Seller, as the case may be,
contained in this Agreement.
 

(f)            Survival of Representations and Warranties.  The provisions and covenants of this Section 13 shall survive the closing of the
transactions contemplated by this Agreement.  All representations and warranties in this Agreement or in any instrument delivered
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pursuant to this Agreement shall survive the consummation of the transactions contemplated hereby and continue for a period of two (2) years following the
Closing Date.
 

14.           Miscellaneous.
 

(a)           Amendments and Waivers.  Any term of this Agreement may be amended or waived with the written consent of Buyer and
Seller provided, however, that in the event that such amendment adversely affects any Grower in a manner differently than any other Grower, such
amendment shall also require the written consent of such Grower.  Any amendment or waiver effected in accordance with this section shall be binding upon
the parties and their respective successors and assigns.
 

(b)           Successors and Assigns. The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the
respective successors and assigns of the parties.  Nothing in this Agreement, express or implied, is intended to confer upon any party other than the parties
hereto or their respective successors and assigns any rights, remedies, obligations, or liabilities under or by reason of this Agreement, except as expressly
provided in this Agreement.
 

(c)           Governing Law.  This Agreement and all acts and transactions pursuant hereto and the rights and obligations of the parties hereto
shall be governed, construed and interpreted in accordance with the laws of the State of California, without giving effect to principles of conflicts of law.
 

(d)           Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original and all
of which together shall constitute one instrument.
 

(e)           Titles and Subtitles.  The titles and subtitles used in this Agreement are used for convenience only and are not to be considered in
construing or interpreting this Agreement.
 

(f)            Notices.  Any notice required or permitted by this Agreement shall be in writing and shall be deemed sufficient upon receipt,
when delivered personally or by courier, overnight delivery service or confirmed facsimile, or forty-eight (48) hours after being deposited in the regular mail
as certified or registered mail (airmail if sent internationally) with postage prepaid, if such notice is addressed to the party to be notified at such party’s
address or facsimile number as set forth below, or as subsequently modified by written notice.
 

(g)           Severability.  If one or more provisions of this Agreement are held to be unenforceable under applicable law, the parties agree to
renegotiate such provision in good faith, in order to maintain the economic position enjoyed by each party as close as possible to that under the provision
rendered unenforceable.  In the event that the parties cannot reach a mutually agreeable and enforceable replacement for such provision, then (i) such
provision shall be excluded from this Agreement, (ii) the balance of the Agreement shall be interpreted as if such provision were so excluded and (iii) the
balance of the Agreement shall be enforceable in accordance with its terms.
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(h)           Entire Agreement.  This Agreement and the documents referred to herein are the product of both of the parties hereto, and

constitutes the entire agreement between such parties pertaining to the subject matter hereof and thereof, and merges all prior negotiations and drafts of the
parties with regard to the transactions contemplated herein and therein.  Any and all other written or oral agreements existing between the parties hereto
regarding such transactions are expressly canceled.
 

(i)            Attorney’s Fees.  If any action at law or in equity (including arbitration) is necessary to enforce or interpret the terms of this
Agreement, the prevailing party shall be entitled to reasonable attorney’s fees, costs and necessary disbursements in addition to any other relief to which such
party may be entitled.
 

(j)            Other Remedies.  Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party will be
deemed cumulative with and not exclusive of any other remedy conferred hereby or by law or equity on such party, and the exercise of any one remedy will
not preclude the exercise of any other.
 

(k)           Further Assurances.  Each party agrees to cooperate fully with the other parties and to execute such further instruments,
documents and agreements and to give such further written assurances as may be reasonably requested by any other party to evidence and reflect the



transactions described herein and contemplated hereby and to carry into effect the intents and purposes of this Agreement.
 

(l)            Confidentiality.  Buyer and Seller (the “Receiving Party”) agree that, except with the prior written permission of the other party,
it shall at all times hold in confidence and trust and not use or disclose any confidential information of other party (the “Disclosing Party”) provided to or
learned by the Receiving Party in connection with this Agreement.  Notwithstanding the foregoing, the Receiving Party may disclose any confidential
information of the Disclosing Party provided to or learned by the Receiving Party in connection with this Agreement to the minimum extent necessary (i) as
required by any court or other governmental body, provided that the Receiving Party provides the Disclosing Party with prompt notice of such court order or
requirement to enable the Disclosing Party to seek a protective order or otherwise to prevent or restrict such disclosure; (ii) to legal counsel of Receiving
Party; (iii) in connection with the enforcement of this Agreement or rights under this Agreement; or (iv) to comply with applicable law.
 

(m)          Buyer Breach and Acceleration.  Except as may otherwise be provided herein, if Buyer materially defaults in the performance
of any provisions of this Agreement, and such default is not cured within thirty (30) days after Seller gives written notice of such default (the “Cure Period”),
then immediately upon expiration of the Cure Period Seller shall, in addition to any other rights it may have, have the right to accelerate payment under the
Carton Note, the DV Note and the Service Note in accordance with the terms of such notes.

 
(n)           Dispute Resolution.  Any controversy or claim arising out of or relating to this Agreement shall be submitted to mediation, and,

if not resolved in mediation, shall be settled by binding arbitration.
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(i)            Mediation.
 

(A)          The parties to the controversy or claim (hereinafter the “Parties” or “Party”) will agree on a mediator. If the
Parties fail to agree on a mediator, they agree to submit the selection of the mediator to the Superior Court of San Luis Obispo County on petition by any
party.  The mediator may be any person with more than five (5) years of practice as an attorney or mediator. Each Party shall each exercise its good faith to
find a fair resolution to the questions submitted, but neither Party shall be bound by the recommendations of the mediator.  The cost of conducting the
mediation proceeding itself will be born equally by each of the Parties.  The mediation process will terminate within thirty (30) days of the appointment of the
mediator, whether or not agreement is reached.

 
(B)           The Parties agree that no document or statement made in the mediation shall be offered in evidence in any

subsequent proceedings.  The Parties agree that they shall not attempt to secure or compel the testimony of the mediator in any subsequent proceeding for any
purpose.  The Parties further agree that they shall not bring any claim or suit against the mediator for any act performed hereunder.

 
(ii)           Arbitration.
 

(A)          If the mediation fails to reach an agreement between the Parties, the matter shall be decided by arbitration in
accordance with the California Arbitration Statutes  (California Code of Civil Procedure Section 1280 et seq.) in effect at the time. The Parties shall attempt to
mutually agree upon an arbitrator.  If they cannot reach an agreement, then each Party will select its own arbitrator, and all duly selected arbitrators will select
one (1) arbitrator to conduct the arbitration (“Arbitrator”).  The cost of the arbitrators will be born initially by each Party to it on an equal basis, subject to
further award as set forth in Section 19(ii)(f) below.

 
(B)           Upon written notice of a controversy or claim under this Section, all Parties shall be entitled to pursue such

discovery as is warranted under the California Code of Civil Procedure, which shall be cut off thirty (30) days prior to the hearing. All controversy concerning
discovery shall be submitted to the Arbitrator.  The Arbitrator shall have the power to order sanctions for abuse of discovery pursuant to the California Code
of Civil Procedure.  The Arbitrator will close discovery no later than nine (9) months after his or her appointment.

 
(C)           The arbitration shall be held in San Luis Obispo County California within ten (10) months after the appointment

of the Arbitrator, unless the Arbitrator grants a continuance upon a showing of good cause by any Party.  At least seven (7) days before the date set for such
hearing, the Parties shall exchange copies of exhibits to be offered as evidence, and lists of witnesses who will testify at such hearing. Once commenced, the
hearing shall proceed day to day until completed, unless the Arbitrator grants a continuance upon a showing of good cause by any Party.  Any Party may
cause to be prepared, at its expense, a written transcription or electronic recordation of such hearing.
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(D)          If any of the Parties, after due notice, fails to be present or represented at a hearing or any adjourned hearing, the

Arbitrator may, nevertheless, in his or her own discretion, proceed with the adjudication of the controversy.  The award of the Arbitrator shall be supported by
written findings of fact and conclusions of law delivered by the Arbitrator to the Parties concurrently with such award.  The Arbitrator shall have no rights,
power or authority to award any punitive or exemplary damages or other damages in excess of purely compensatory damages.  A decision by the Arbitrator
that is in accordance with applicable law and the terms of this Agreement shall be final and binding on the Parties and may be entered and enforced in any
court having jurisdiction.

 
(E)           The prevailing Party shall be entitled to all fees and costs of arbitration, including but not limited to, the cost of

any record or transcripts of the arbitration, administrative fees, the fee of the third arbitrator, and attorneys’ fees.  The Arbitrator shall have the power to
award reasonable attorney’s fees, including a reasonable allocation for the costs of in-house counsel, and costs to the prevailing Party.

 
(iii)          Equitable Relief.  Notwithstanding the foregoing set forth in this Section 14(n), the parties may apply to any court of

competent jurisdiction for preliminary or interim equitable relief without breach of this arbitration provision.
 

(Signature Page Follows)
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The parties have executed this Purchase Agreement as of the date first written above.
 
 

 

APIO, INC., a Delaware corporation
 
 

By:
  

 

Gary T. Steele
 

Chairman of the Board of Directors
 
 
 

APIO FRESH, LLC, a California limited liability company
 
 

By:
  

 
 

Name:
  

 
 

Title:
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The parties have executed this Purchase Agreement as of the date first written above.
 

 

GROWERS:
 
   
 

Entity Name (if any)
 
 
 

Signature:
  

 
 

Name:
  

 
 

Title (if any):
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EXHIBIT A

 
List of Growers

 
B & D Farms, Inc.

 
Baroda Farms, Inc.

 
Mahoney Brothers Farms, Inc.

 
San Miguel Farms

 
San Ysidro Farms, Inc.

 
Souza Produce, Inc.

 
Nicholas Tompkins
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Exhibit 2.2
 

NON-COMPETITION AGREEMENT
 

This Non-Competition Agreement (this “Agreement”) is entered into as of July 3, 2003, by and among Apio, Inc., a Delaware corporation (the
“Apio”), Apio Fresh, LLC, a California limited liability company (“Apio Fresh”) and the growers listed on Exhibit A hereto (the “Growers”). This Agreement
and the rights and obligations hereunder shall be effective as of June 30, 2003 (the “Effective Date”).
 

RECITALS
 

A.                                   Pursuant to the terms of a Purchase Agreement between Apio, Apio Fresh and the Growers dated as of the date hereof (the “Purchase
Agreement”), Apio Fresh purchased certain of the assets of Apio.
 

B.                                     As a condition to entering into the Purchase Agreement, the parties hereto have agreed to enter into this Agreement to set forth certain
restrictions on the markets and products that each party may engage in for a certain period of time and such other limitations as set forth herein.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the mutual agreements, representations, warranties and covenants hereinafter set forth, the parties hereto
agree as follows:
 

1.                                      Definitions.  Terms not defined herein shall have the meaning assigned to them in the Purchase Agreement.  In addition, the following
terms shall have the following meanings as used herein:
 

(a)                                  “Apio Fresh Group” shall mean Apio Fresh and all of the Growers.
 
(b)                                 “Black Dog” shall mean Black Dog Farms of California, 530 West 6th Street, Holtville, California 92250.
 
(c)                                  “C&V” shall mean C&V Farms, Inc., 2325 Bonita Lateral, Santa Maria, California 93458.
 
(d)                                 “Domestic Vegetable Business” shall mean the marketing and sales of commodity produce and iceless, field or cooler packed,

whole broccoli and iceless green onions to retail organizations, excluding Wal-Mart, in North America.
 
(e)                                “Export Business” shall mean Apio’s export business operated through its wholly-owned subsidiary, Cal-Ex Trading Company

(“Cal-Ex”), other than with respect to the export of artichokes.
 
(f)                                    “Grower” shall mean each grower listed on Exhibit A hereto plus any new member of Apio Fresh under its Operating Agreement.

 

 
(g)                                 “North America” shall mean the counties, cities and states of the United States of America, Canada and Mexico.
 
(h)                                 “Santa Fe Nursery” shall mean Santa Fe Nursery Inc., P.O. Box 820, Guadalupe, California 93434..
 
(i)                                     “Restricted Territory” shall mean the counties, cities and states of the United States of America and each political subdivision

and/or nation throughout the world.
 
(j)                                     “Value Added Business” shall mean (1) Apio’s value added container, bagged, iceless caseliner (excluding iceless, field or cooler

packed, whole broccoli and iceless green onions), bulk bin, meals, snacks and tray packed broccoli, cauliflower, snap pea, grape tomato and green bean
produce, (2) all produce and value added produce sales to Wal-Mart and (3) Apio’s proprietary and patented modified atmosphere packaging know-how and
related proprietary technology.

 
(k)                                  “Value Added and Export Supply Contracts” shall mean those contracts of any Grower existing at the time such Grower becomes

a Member, to supply produce to any commodity and value added suppliers of produce.
 
(l)                                     “Wal-Mart” shall mean Wal-Mart Stores, Inc., and any of its subsidiaries, including but not limited to Sam’s Club.
 

2.                                      Covenants Not to Compete.
 

(a)                                  Apio Fresh Obligations.  As of July 14, 2003, Apio Fresh and each Grower agree that for a period of four (4) years from the
Effective Date, neither Apio Fresh, any Grower nor their Affiliates, will:
 

(i)                                     (A) own, operate or manage, or (B) provide any fruit or vegetable produce or services related thereto to; or
 

(ii)                                  actively participate in, vote for or encourage, aid, abet or otherwise assist any person, corporation, partnership or other
entity, including, without limitation a family member, in which Apio Fresh or any Grower is an employee of, or owns an interest in, or is a proprietor, owner,
partner, stockholder, director, officer, consultant, agent or representative of, which (A) owns, operates, manages, or (B) provides any fruit or vegetable
produce or services related thereto to,
 
any business or businesses that are competitive with, either directly or indirectly, the Value Added Business or the Export Business in the Restricted Territory.
 

(b)                                 Apio Fresh Limitations.  Notwithstanding the foregoing:
 

(i)                                     Santa Fe Nursery shall not be subject to the provisions of this Section 2(a) solely with respect to it providing
transplanting services.
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(ii)                                  Black Dog and C&V shall only be subject to the provisions of this Section 2(a) with respect to owning, operating or

managing any business or businesses that are directly competitive with the Value Added Business or the Export Business.
 

(iii)                               Apio may, on a case by case basis and in its sole discretion, exempt any Grower who becomes a Member of Apio Fresh
after the date of this Agreement and has then-existing Value Added and Export Supply Contracts with parties other than Apio from the provisions of this
Section 2(a) with respect to such then-existing Value Added and Export Supply Contracts.
 

(iv)                              Steve Jordan’s equity interest in The Elmore Company located in Brawley California shall not be a violation of this
Agreement.
 

(v)                                 Except with respect to the existing or future Growers listed on Exhibit B attached hereto, any other grower who becomes
a member of Apio Fresh after the date hereof and who subsequently withdraws or terminates its membership interest in Apio Fresh shall, from the date of
such withdrawal or termination and thereafter, no longer be subject to the terms and conditions of this Agreement, including without limitation the restrictions
set forth in Section 2(a); provided, however that such terminating grower shall continue to be prohibited from the owning, operating, controlling or managing
any business or businesses that are directly competitive to the Value Added Business or Export Business during the remaining term of this Agreement.
 

(b)                                 Apio Obligations.  As of July 14, 2003, Apio agrees that for a period of four (4) years from the Effective Date, neither Apio nor
its Affiliates will own, operate, manage, or provide consulting services or license any of the Licensed Trademarks (as defined in the Trademark License
Agreement) to, or own an interest in, or be a proprietor, owner, partner, stockholder, director, officer, employee, consultant, agent or representative of, a
person, corporation, partnership or other entity, including, without limitation, a family member, which owns, operates, manages, or provides consulting
services to, or in any other way provides services that are competitive with, either directly or indirectly, any business or businesses engaged in the Domestic
Vegetable Business in North America.  Notwithstanding the foregoing, neither Apio nor its Affiliates shall be prohibited in any way from (i) any of the
foregoing activities in connection with conducting its Value Added Business and Export Business or (ii) providing or selling any produce, products or
services to Wal-Mart.
 

(c)                                  Severability.  The parties intend that the covenants contained in the preceding paragraphs shall be construed as a series of separate
covenants, one for each county, city, state, nation, and other political subdivision of the Restricted Territory.  Except for geographic coverage, each such
separate covenant shall be deemed identical in terms to the covenant contained in the preceding paragraphs.  If, in any judicial proceeding, a court shall refuse
to enforce any of the separate covenants (or any part thereof) deemed included in said paragraphs, then such unenforceable covenant (or such part) shall be
deemed eliminated from this Agreement for the purpose of those proceedings to the extent necessary to permit the remaining separate covenants (or portions
thereof) to be enforced by such court.  It is the intent of the parties that the covenants set forth in this Agreement be enforced to the maximum degree
permitted by applicable law.
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(d)                                 Reformation.  In the event that the provisions of this Section 2 should ever be deemed to exceed the scope, time or geographic

limitations of applicable law regarding covenants not to compete, then such provisions shall be automatically reformed to the maximum scope, time or
geographic limitations, as the case may be, permitted by applicable laws.
 

3.                                      Apio Fresh and Grower Representation and Warranty.  Apio Fresh and each Grower represent and warrant to Apio that as of the
Effective Date they do not own, operate, manage, or provide any fruit or vegetable produce or services related thereto to, any business or businesses that are
competitive with, either directly or indirectly, the Value Added Business or the Export Business in the Restricted Territory. Except that as of the Effective
Date, (i) Santa Fe Nursery provides transplanting services to businesses that may be directly or indirectly competitive with the Value Added Business or the
Export Business and (ii) Black Dog, C&V and Elmore may own, operate, manage or provide fruit or vegetable produce or services related thereto, to any
business or businesses that may be directly competitive with the Value Added Business or the Export Business.
 

4.                                      Solicitation.  Subject to the terms of Section 8 of the Purchase Agreement, for a period of four (4) years from the Effective Date, neither the
Apio Fresh Group on the one hand, nor Apio on the other shall (i) engage or participate in any effort or act to solicit the other parties associates, employees or
consultants to cease doing business, or their association or employment with the other or (ii) interfere in any manner in the contractual or employment
relationship between the other party and any such associate, employee or consultant of such party.

 
5.                                      Representations.  Each party represents that: (i) it is familiar with the covenants not to compete and not to solicit set forth in this

Agreement, (ii) it is fully aware of its obligations under this Agreement, including, without limitation, the length of time, scope and geographic coverage of
these covenants, (iii) it is receiving specific, bargained-for consideration for its covenants not to compete and not to solicit, and (iv) the execution of this
Agreement, and performance of such party’s obligations under this Agreement, will not conflict with, or result in a violation or breach of, any other
agreement to which such part is a party or any judgment, order or decree to which such party is subject.
 

6.                                      Breach.  The Apio Fresh Group on the one hand and Apio on the other, each acknowledges that in the event of a breach of any of the
provisions of this Agreement by the other party (the “Breaching Party”), the non-breaching party (the “Damaged Party”) would sustain irreparable harm, and,
therefore, the Breaching Party agrees that in addition to any other remedies which the Damaged Party may have under this Agreement or otherwise, the
Damaged Party shall be entitled to obtain equitable relief, including specific performance and injunctions restraining the Breaching Party from committing or
continuing any such violation of this Agreement.
 

7.                                      Advice of Legal Counsel.  Each party acknowledges and represents that, in executing this Agreement, it has consulted with counsel (or has
affirmatively chosen not to do so) and is fully aware of its rights and obligations under this Agreement.  This Agreement shall not be construed against any
party by reason of its drafting or preparation.
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8.                                      Miscellaneous.

 
(a)                                  Amendments and Waivers.  Any term of this Agreement may be amended or waived with the written consent of the Apio and

Apio Fresh; provided, however, that in the event that such amendment adversely affects any Grower in a manner differently than any other Grower, such
amendment shall also require the written consent of such Grower.  Any amendment or waiver effected in accordance with this section shall be binding upon
the parties and their respective successors and assigns.
 

(b)                                 Successors and Assigns. The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the
respective successors and assigns of the parties.  Nothing in this Agreement, express or implied, is intended to confer upon any party other than the parties
hereto or their respective successors and assigns any rights, remedies, obligations, or liabilities under or by reason of this Agreement, except as expressly
provided in this Agreement.
 

(c)                                  Governing Law.  This Agreement and all acts and transactions pursuant hereto and the rights and obligations of the parties hereto
shall be governed, construed and interpreted in accordance with the laws of the State of California, without giving effect to principles of conflicts of law.
 

(d)                                 Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original and all
of which together shall constitute one instrument.
 

(e)                                  Titles and Subtitles.  The titles and subtitles used in this Agreement are used for convenience only and are not to be considered in
construing or interpreting this Agreement.
 

(f)                                    Notices.  Any notice required or permitted by this Agreement shall be in writing and shall be deemed sufficient upon receipt, when
delivered personally or by courier, overnight delivery service or confirmed facsimile, or forty-eight (48) hours after being deposited in the regular mail as
certified or registered mail (airmail if sent internationally) with postage prepaid, if such notice is addressed to the party to be notified at such party’s address
or facsimile number as set forth below, or as subsequently modified by written notice.
 

(g)                                 Severability.  If one or more provisions of this Agreement are held to be unenforceable under applicable law, the parties agree to
renegotiate such provision in good faith, in order to maintain the economic position enjoyed by each party as close as possible to that under the provision
rendered unenforceable.  In the event that the parties cannot reach a mutually agreeable and enforceable replacement for such provision, then (i) such
provision shall be excluded from this Agreement, (ii) the balance of the Agreement shall be interpreted as if such provision were so excluded and (iii) the
balance of the Agreement shall be enforceable in accordance with its terms.
 

(h)                                 Entire Agreement.  This Agreementand the documents referred to herein are the product of both of the parties hereto, and
constitutes the entire agreement between such parties pertaining to the subject matter hereof and thereof, and merges all prior negotiations and
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drafts of the parties with regard to the transactions contemplated herein and therein.  Any and all other written or oral agreements existing between the parties
hereto regarding such transactions are expressly canceled.
 

(i)                                     Attorney’s Fees.  If any action at law or in equity (including arbitration) is necessary to enforce or interpret the terms of this
Agreement, the prevailing party shall be entitled to reasonable attorney’s fees, costs and necessary disbursements in addition to any other relief to which such
party may be entitled.
 

(j)                                     Third-Party Reliance.  The parties hereto do not intend to create any third-party beneficiaries of their agreement hereunder, and
no person or entity other than such parties and their respective successors, heirs and permitted assigns shall have any rights under this Agreement.
 

(k)                                  Other Remedies.  Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party will be
deemed cumulative with and not exclusive of any other remedy conferred hereby or by law or equity on such party, and the exercise of any one remedy will
not preclude the exercise of any other.
 

(l)                                     Further Assurances.  Each party agrees to cooperate fully with the other parties and to execute such further instruments,
documents and agreements and to give such further written assurances as may be reasonably requested by any other party to evidence and reflect the
transactions described herein and contemplated hereby and to carry into effect the intents and purposes of this Agreement.
 

(m)                               Breach and Acceleration.  Except as may otherwise be provided herein, if Apio Fresh or any Grower materially defaults in the
performance of any provisions of this Agreement, and such default is not cured within thirty (30) days after Apio gives written notice of such default (the
“Cure Period”), then immediately upon expiration of the Cure Period Apio shall, in addition to any other rights it may have, have the right to accelerate
payment under the Carton Note, the DV Note and the Service Note in accordance with the terms of such notes.  In addition, if Apio Fresh terminates the
Supply Agreement upon the failure of Apio to cure any breach thereunder, then Apio Fresh shall also have the right to immediately terminate this Agreement
in its sole discretion.
 

(n)                                 Dispute Resolution.  Subject to Section 6 above, any controversy or claim arising out of or relating to this Agreement shall be
resolved in the manner set forth in Section 14(n) of the Purchase Agreement.
 

9.                                       Covenant.  Apio Fresh agrees to use its best efforts to have each Grower who becomes a member of Apio Fresh after the date hereof, to
execute and become a party to this Agreement.

 
[signature page follows]
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The parties have caused this Non-Competition Agreement to be executed as of the date first written above.

 
 

APIO, INC., a Delaware corporation
 
 
 

By:
  

 

Gary T. Steele
 

Chairman of the Board of Directors
 
 
 

APIO FRESH, LLC, a California limited
liability company

 
 
 

By:
  

 
 

Name:
  

 
 

Title:
  

 
 

SIGNATURE PAGE TO NON-COMPETITION AGREEMENT
CONTINUED ON NEXT PAGE
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The parties have caused this Non-Competition Agreement to be executed as of the date first written above.

 
 
 

GROWERS:
 
   
 

Entity Name (if any)
 
 
 

By:
  

 
 

Name:
  

 
 

Title:
  

 

(if any)
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EXHIBIT A

 
List of Growers

 
B & D Farms, Inc.

 
Baroda Farms, Inc.

 
Mahoney Brothers Farms, Inc.

 
San Miguel Farms

 
San Ysidro Farms, Inc.

 
Souza Produce, Inc.

 
Nicholas Tompkins
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Exhibit 2.3
 

SUPPLY AGREEMENT
 

This Supply Agreement (the “Agreement”) is entered into as of July 3, 2003 by and among Apio, Inc., a Delaware corporation (“Apio”), Apio Fresh
LLC, a California limited liability company (“Apio Fresh”) and each of the growers set forth on Exhibit A attached hereto (the “Growers”).  This Agreement
and all rights and obligations of the parties hereunder shall be effective as of June 30, 2003 (the “Effective Date”).
 

The parties to this Agreement agree as follows:
 

1.                                       Terms not otherwise defined in this Agreement shall have the meaning ascribed to them in the Purchase Agreement between the parties
hereto dated as of the date hereof (the “Purchase Agreement”).  In addition, as used herein the following terms shall have the following meanings:
 

“Black Dog” shall mean Black Dog Farms of California, 530 West 6th Street, Holtville, California 92250.
 

“Export Business” shall mean Apio’s export business operated through its wholly-owned subsidiary Cal-Ex Trading Company (“Cal-Ex”),
other than with respect to the export of artichokes.
 

“Grower Contract” shall mean any contract, purchase order or other arrangement between any Grower or Apio Fresh on the one hand, and
Apio on the other, entered into from time to time for the supply of Produce.
 

“Intelimer” shall mean Landec’s proprietary class of synthetic polymeric materials that respond to temperature changes.
 

“Packaging” shall mean Intelimer modified polymer bags used for the purpose of creating a modified atmosphere when closed.
 

“Produce” shall mean 5.5 inch broccoli, broccoli crowns, broccoli florets, whole broccoli, cauliflower, snap peas, grape tomatoes and green
beans.
 

“Production Period” shall mean each consecutive 52 week period during the term of this Agreement, with the first period beginning as of
the Effective Date, the second period beginning on the first anniversary of the Effective Date and so forth.
 

“Spot Purchases” shall mean purchases by Apio of raw product for the Value Added Business (for a period not to exceed in any instance 30
consecutive days) for the purpose of filling an unplanned or unscheduled shortage that results in a price higher than contract.
 

“Value Added Business” shall mean (1) Apio’s value added container, bagged, iceless caseliner (excluding iceless, field or cooler packed,
whole broccoli and iceless green onions), bulk bin, meals, snacks and tray packed broccoli, cauliflower, snap pea, grape tomato and green bean produce, (2)
all produce and value added produce sales to Wal-Mart and (3)

 

 
Apio’s proprietary and patented modified atmosphere packaging know-how and related proprietary technology.
 

“Wal-Mart” shall mean Wal-Mart Stores, Inc., and any of its subsidiaries, including but not limited to Sam’s Club.
 

2.                                       During the term of this Agreement, Apio Fresh and each Grower shall in good faith use their best efforts to satisfy all of their obligations to
supply produce to Apio under each of their respective Grower Contracts (the produce that is the subject of any contracted amount shall be referred to herein
as the “Products”) prior to selling any Products to any third party in the fresh commodity, domestic vegetable or any other market.
 

3.                                       Payment for sales of Products (other than payment for sales of Products by Black Dog to Apio) shall be at the prices set forth on Schedule 1
attached hereto.  All payments shall be paid on all purchases of Products in accordance with the terms of any Grower Contract.
 

4.                                       In the event that any Grower supplies to Apio during any Production Period, either (i) 100% of broccoli Products contracted for by such
Grower during a Production Period, or (ii) in the event that Apio requires less than the amount of broccoli Products contracted for by any Grower, such
Grower supplies (x) all of the broccoli Products that Apio requires for at least 46 weeks during a Production Period and (y) at least 90% of the broccoli
Products contracted for by such Grower during the other 6 weeks of such Production Period, then Apio will pay any such Grower an additional $0.01 per
pound of broccoli Product for all broccoli Products supplied to Apio during such Production Period.  Apio and Apio Fresh shall meet at least once per week
during the term of this Agreement, or at such other times as they mutually agree, to determine each Growers production level.
 

5.                                       Apio agrees to offer any new grower contract that Apio desires to enter into for the supply of produce to the Value Added Business or the
Export Business to Apio Fresh prior to offering any such contract to any other grower.  This right of first offer shall not extend to any existing contracts that
Apio or Cal-Ex currently have for the supply of produce and such existing contracts shall remain in full force and effect.  Apio Fresh shall have fifteen (15)
days to accept any proposed new contract on the terms offered by Apio or such right of first offer shall terminate and Apio or Cal-Ex shall have the right to
enter into such contract on the same terms with any other party at their sole discretion.
 

6.                                       If either Apio Fresh or any Grower do not use their best efforts to supply the amount or quality of any Products to Apio under the terms of
any of their respective Grower Contracts, then Apio’s obligations under (i) Section 5 to offer such Grower any new grower contract, and (ii) Section 4 to pay
such Grower an additional $0.01 per pound of broccoli Product upon achievement of the milestones set forth therein, shall immediately terminate with respect
to such Grower.
 

7.                                       Apio will use commercially reasonable efforts to offer to a designated representative of Apio Fresh for fulfillment by a Grower, in
accordance with such Grower’s respective Grower Contract, any commodity purchase order Apio receives from Wal-Mart for the supply of broccoli,
cauliflower, lettuce, leaf, artichokes or celery (“Wal-Mart Products”)
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prior to offering it to any other party.  In the event that any Grower that accepts such offer fails to fulfill such purchase order within a commercially
reasonably time frame, as determined by Apio in its sole discretion, such right of first offer shall terminate and Apio shall have the right to have such contract
fulfilled by any other party, and any actual or consequential damages suffered by Apio as a result of such breach shall be reimbursed to Apio by Apio Fresh. 
In the event that after any Grower accepts such offer, Wal-Mart changes any material term of such purchase order, Apio Fresh shall have the right to either (x)
accept such change(s) and fulfill such purchase order as modified, or (y) reject the entire purchase order and neither Apio, Apio Fresh nor any Grower shall
have any further obligation to each other with respect to such purchase order.  The FOB sale price of any Wal-Mart Products Apio Fresh supplies to Apio for
fulfillment of any Wal-Mart commodity purchase order shall be remitted to Apio Fresh with a nominal sales charge by Apio to be determined by the parties at
the time of the execution of such contract, but in no event to exceed $0.25 per carton.
 

8.                                       In the event that during the term of this Agreement Apio enters into a contract with any grower for the supply of a specific commodity and
pack of produce for its Value Added Business or its Export Business at a price that is higher than the price Apio is then paying to any Grower in the same
region for the supply of the same commodity and pack of produce, Apio will pay such higher price to such Grower beginning on the date of the execution of
such contract with such other grower as more specifically provided below.  Notwithstanding the foregoing, Apio shall not be obligated to pay any Grower a
higher price for the supply of produce as a result of Apio having paid a higher price for any Spot Purchases of produce Apio executes during any period of
product shortages.  During each month during the term of this Agreement, Apio Fresh shall have the right, upon at least five (5) days prior written notice, to
review the sales reports of Cal-Ex to assure compliance with the terms of this Section 8.  In addition, Apio Fresh shall have the right, once per year and at its
own expense, to have a third party (the “Auditor”), who shall be mutually determined by Apio Fresh and Apio, to review the Value Added Business records to
determine Apio’s compliance with its obligations under this Section 8.  If the Auditor determines that Apio has in any instance not complied with its
obligations, (i) the Auditor shall disclose to Apio Fresh the pricing terms of such non-compliant transaction, but shall in no event disclose the identity of the
counter-party to such transaction or any other terms of such transaction to Apio Fresh or any other party and (ii) Apio shall pay to Apio Fresh that amount
equal to the difference between the amount Apio Fresh would have received had such higher price been in effect and the amount Apio Fresh actually received
at such lower price for the period beginning on the date of execution of the contract for such non-compliant transaction until the date of the discovery of such
non-compliant transaction and thereafter Apio will pay Apio Fresh for any applicable Products at such higher price.
 

9.                                       Apio shall be the sole and exclusive supplier of Packaging to Apio Fresh for its marketing and sales of iceless, field or cooler packed whole
broccoli (the “Restricted Business”).  The initial price of Packaging shall be specified on Schedule 1, and may only be modified by the mutual written consent
of Apio and Apio Fresh.  Apio shall not supply any other party whose primary sales occur in the United States, Mexico or Canada (“North America”) with
Packaging for such third party’s use in the Restricted Business in North America.  Notwithstanding the foregoing, Apio shall have an unrestricted right to use
Packaging in its own business, or the businesses of its Affiliates, for any purpose, including the sales of iceless whole broccoli that is
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not field or cooler packed and Apio shall not be restricted in any way from supplying or selling Packaging to any other party outside of the Restricted
Business or North America.  In addition to all of the other terms and conditions set forth in the Trademark License Agreement with respect to Apio Fresh’s
use of the Licensed Trademarks, neither Apio Fresh nor any Grower shall use or reproduce the “Eat Smart” trademark on any non-Intelimer packages used in
the Restricted Business.
 

10.                                 The initial term of this Agreement shall be for a period of four (4) years beginning on the Effective Date, unless earlier terminated as
provided herein (“Term”).  Apio Fresh may renew this Agreement, on the same terms and conditions, for additional one (1) year periods by providing written
notice to Apio at least ninety (90) days prior to the expiration of the initial four year period.
 

11.                                 If either Apio Fresh or the Growers on the one hand, or Apio on the other materially defaults in the performance of any provision of this
Agreement, and such default is not cured within thirty (30) days after the non-defaulting party gives written notice of such default (the “Cure Period”), then
the non-defaulting party shall be entitled to terminate this Agreement immediately upon expiration of the Cure Period.  In addition, if the non-defaulting party
is Apio, then immediately upon expiration of the Cure Period Apio shall also have the right to accelerate payment under the Carton Note, the DV Note and
the Service Note in accordance with the terms of such notes.  In addition, if the non-defaulting party is Apio Fresh, then immediately upon expiration of the
Cure Period Apio Fresh shall also have the right to terminate this Agreement, and upon such termination, the right to also terminate the Non-Competition
Agreement and/or any Grower Contract to which it is a party.
 

12.                                 The parties to this Agreement will use all reasonable efforts to execute such other documents and to do such further acts as may be
necessary to carry out the intents of this Agreement.
 

13.                                 Neither this Agreement nor any of the rights or obligations under this Agreement may be assigned by any party without the prior written
consent of Apio and Apio Fresh.  This Agreement shall be binding upon the parties and their respective successors and permitted assigns.  No other person
shall have any right, benefit or obligation under this Agreement.
 

14.                                 This Agreement shall be governed by California law.
 

15.                                 This Agreement constitutes the entire agreement among the parties and supercedes all prior agreements, understandings, negotiations and
discussions, whether oral or written, of the parties.
 

16.                                 This Agreement may be amended only by a written agreement signed by Apio and Apio Fresh; provided, however, that in the event that
such amendment adversely affects any Grower in a manner differently than any other Grower, such amendment shall also require the written consent of such
Grower.
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17.                                 This Agreement may be signed in multiple counterparts, each of which shall be deemed an original, but all of which together shall

constitute one and the same document.
 



18.                                 Nothing in this Agreement shall be construed to constitute the parties hereto as joint ventures, partners or as agents of the others and no
party shall have the power to obligate or bind the other in any manner except as provided in this Agreement.
 

19.                                 Any controversy or claim arising out of or relating to this Agreement shall be resolved in the manner set forth in Section 14(n) of the
Purchase Agreement.  Notwithstanding the foregoing, the parties may apply to any court of competent jurisdiction for preliminary or interim equitable relief
without breach of this provision.
 

[Signature Pages Follow]
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The parties have executed this Supply Agreement as of the date first written above.

 
 
 

APIO, INC., a Delaware corporation
 
 
 

By:
  

 

Gary T. Steele
 

Chairman of the Board of Directors
 
 
 

APIO FRESH, LLC., a California limited liability
company

 
 

By:
  

 
 

Name:
  

 
 

Title:
  

 
 

SIGNATURE PAGE TO SUPPLY AGREEMENT CONTINUED ON NEXT PAGE
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The parties have executed this Supply Agreement as of the date first written above.

 
 
 

GROWERS:
 
   
 

Entity Name (if any)
 
 
 

By:
  

 
 

Name:
  

 
 

Title:
  

 

(if any)
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EXHIBIT A

 
List of Growers

 
B & D Farms, Inc.

 
Baroda Farms, Inc.

 
Mahoney Brothers Farms, Inc.

 
San Miguel Farms

 
San Ysidro Farms, Inc.

 
Souza Produce, Inc.



 
Nicholas Tompkins
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Exhibit 99.1
 

LANDEC CORPORATION
UNAUDITED PRO FORMA

CONSOLIDATED BALANCE SHEET
As of April 27, 2003

(In thousands)
 

  
Historical

 

Pro Forma
Adjustments

 
Pro Forma

 

Assets
       

Current Assets:
       

Cash and cash equivalents
 

$ 3,562
 

$ —
 

$ 3,562
 

Restricted cash
 

2,382
 

—
 

2,382
 

Accounts receivable, net
 

16,224
 

—
 

16,224
 

Inventory
 

13,186
 

(250) (b) 12,936
 

Investment in farming activities
 

411
 

—
 

411
 

Notes and advances receivable
 

2,217
 

408 (a) 2,625
 

Prepaid expenses and other current assets
 

1,179
 

—
 

1,179
 

Total Current Assets
 

39,161
 

158
 

39,319
 

        
Property and equipment, net

 

18,689
 

(160 )(b) 18,529
 

Goodwill
 

26,155
 

—
 

26,155
 

Other intangible assets, net
 

11,683
 

—
 

11,683
 

Notes receivable
 

1,183
 

237 (a) 1,420
 

Other assets
 

302
 

—
 

302
 

 

 

$ 97,173
 

$ 235
 

$ 97,408
 

        
Liabilities and Shareholders’ Equity

       

Current Liabilities:
       

Accounts payable
 

$ 13,280
 

$ —
 

$ 13,280
 

Grower payables
 

2,852
 

—
 

2,852
 

Related party payables
 

849
 

—
 

849
 

Accrued compensation
 

1,101
 

—
 

1,101
 

Other accrued liabilities
 

3,955
 

—
 

3,955
 

Deferred revenue
 

641
 

78 (c) 719
 

Lines of credit
 

7,790
 

—
 

7,790
 

Current maturities of long term debt
 

2,515
 

—
 

2,515
 

Total Current Liabilities
 

32,983
 

78
 

33,061
 

        
Long term debt, less current maturities

 

3,818
 

—
 

3,818
 

Other liabilities
 

768
 

157 (c) 925
 

Minority interest
 

844
 

—
 

844
 

Total Liabilities
 

38,413
 

235
 

38,648
 

        
Shareholders’ Equity:

       

Preferred stock
 

5,531
 

—
 

5,531
 

Common stock
 

110,110
 

—
 

110,110
 

Accumulated deficit
 

(56,881 ) —
 

(56,881 )
Total Shareholders’ Equity

 

58,760
 

—
 

58,760
 

 

 

$ 97,173
 

$ 235
 

$ 97,408
 

 
See accompanying notes.
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LANDEC CORPORATION
UNAUDITED PRO FORMA

CONSOLIDATED STATEMENT OF OPERATIONS
Six Months Ended April 27, 2003

(In thousands, except per share amounts)
 

  
Historical

 

Pro Form
 Adjustments

 
Pro Forma

 

Revenues:
       

Product sales
 

$ 85,969
 

$ (2,844 )(d) $ 83,125
 

Services revenue
 

10,180
 

(8,351 )(e) 1,829
 

Services revenue, related party
 

1,099
 

(1,099 )(e) —
 

License fees
 

349
 

—
 

349
 

Research, development, and royalty revenues
 

372
 

133 (f) 505
 

Total revenues
 

97,969
 

(12,161 ) 85,808
 

        
Cost of revenue:

       
   



Cost of product sales 70,766 (5,061 )(d) 65,705
Cost of product sales, related party

 

528
 

—
 

528
 

Cost of services revenue
 

8,215
 

(6,152 )(e) 2,063
 

Total cost of revenue
 

79,509
 

(11,213 ) 68,296
 

        
Gross profit

 

18,460
 

(948 ) 17,512
 

        
Operating costs and expenses:

       

Research and development
 

2,062
 

—
 

2,062
 

Selling, general and administrative
 

13,382
 

(2,024 )(g) 11,358
 

Total operating costs and expenses
 

15,444
 

(2,024 ) 13,420
 

Operating profit
 

3,016
 

1,076
 

4,092
 

        
Interest income

 

129
 

—
 

129
 

Interest expense
 

(538 ) —
 

(538 )
Other income, net

 

31
 

10 (h) 41
 

Net Income
 

2,638
 

1,086
 

3,724
 

        
Net income per share:

       

Basic
 

$ 0.12
   

$ 0.17
 

Diluted
 

$ 0.10
   

$ 0.15
 

        
Shares used in per share computation:

       

Basic
 

20,868
   

20,868
 

Diluted
 

22,572
   

22,572
 

 
See accompanying notes.
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 LANDEC CORPORATION
UNAUDITED PRO FORMA

CONSOLIDATED STATEMENT OF OPERATIONS
Fiscal Year Ended October 27, 2002

(In thousands, except per share amounts)
 

  
Historical

 

Pro Forma
Adjustments

 
Pro Forma

 

Revenues:
       

Product sales
 

$ 152,958
 

$ (5,822 )(d) $ 147,136
 

Services revenue
 

23,312
 

(17,219 )(e) 6,093
 

Services revenue, related party
 

3,515
 

(3,515 )(e) —
 

License fees
 

2,330
 

—
 

2,330
 

Research, development, and royalty revenues
 

1,040
 

309 (f) 1,349
 

Total revenues
 

183,155
 

(26,247 ) 156,908
 

        
Cost of revenue:

       

Cost of product sales
 

128,684
 

(7,240 )(d) 121,444
 

Cost of product sales, related party
 

2,668
 

—
 

2,668
 

Cost of services revenue
 

20,463
 

(14,655 )(e) 5,808
 

Total cost of revenue
 

151,815
 

(21,895 ) 129,920
 

        
Gross profit

 

31,340
 

(4,352 ) 26,988
 

        
Operating costs and expenses:

       

Research and development
 

3,664
 

—
 

3,664
 

Selling, general and administrative
 

26,418
 

(4,944 )(g) 21,474
 

Total operating costs and expenses
 

30,082
 

(4,944 ) 25,138
 

Operating profit
 

1,258
 

592
 

1,850
 

        
Interest income

 

247
 

—
 

247
 

Interest expense
 

(1,551 ) —
 

(1,551 )
Other income, net

 

247
 

10 (h) 257
 

Income from continuing operations
 

$ 201
 

$ 602
 

$ 803
 

        
Net (loss) income from continuing operations per share:

       

Basic
 

$ (0.01 )
  

$ 0.02
 

Diluted
 

$ (0.01 )
  

$ 0.02
 

        
Shares used in per share computation:

       

Basic
 

18,172
   

18,172
 

Diluted
 

18,172
   

21,475
 

 



See accompanying notes.
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LANDEC CORPORATION
NOTES TO UNAUDITED PRO FORMA CONSOLIDATED

BALANCE SHEET AND CONSOLIDATED STATEMENTS OF OPERATIONS
 

The unaudited pro forma consolidated balance sheet of Landec Corporation (“Landec” or the “Company”) at April 27, 2003 presents the consolidated
financial position of Landec as though the disposition of its domestic commodity vegetable business occurred on April 27, 2003.  The unaudited pro forma
consolidated statement of operations of Landec for the six months ended April 27, 2003 presents the results of operations as though the disposition of the
domestic commodity vegetable business occurred on October 28, 2002.  The unaudited pro forma consolidated statement of operations of Landec for the
fiscal year ended October 27, 2002 presents the results of operations as though the disposition of the domestic commodity vegetable business occurred on
October 29, 2001. The following pro forma adjustments are based on available information and on assumptions which management believes are reasonable
and consistent with SEC rules and regulations.
 
(a)          The pro forma adjustment reflects the recording of three notes receivable due from Apio Fresh, LLC (“Apio Fresh”, the unrelated entity formed by the

buyers to acquire the domestic commodity vegetable business).  The first note is for two years and is for the sale of equipment at its net book value of
$160,000.  The second note is a three-year note for $235,000 for transition information technology services to be rendered by the Company to Apio
Fresh.  The third note is for one year and is for the sale of carton inventory at the carrying value of $250,000.

 
(b)         The pro forma adjustment reflects the carrying value of carton inventory and the net book value of property, plant and equipment sold to Apio Fresh.
 
(c)          The pro forma adjustment reflects the recording of unearned revenue in return for transitional information technology system services to be rendered by

the Company to Apio Fresh.
 
(d)         The pro forma adjustment reflects the elimination of product sales and cost of product sales related to the domestic commodity vegetable business for the

periods reported.
 
(e)          The pro forma adjustment reflects the elimination of service revenue and cost of service revenue related to the domestic commodity vegetable business

for the periods reported.
 
(f)            The pro forma adjustment reflects royalty revenue that would have been earned in the periods presented from Apio Fresh for domestic vegetable

commodity sales at the contractual  rate of $0.035 per carton sold for the use of Apio’s trademarks.
 
(g)         The pro forma adjustment reflects the estimated reduction of selling, general and administrative expenses related to the domestic vegetable commodity

business, including salaries and benefits of sales personnel assumed by Apio Fresh.
 
(h)         The pro forma adjustment reflects estimated other income from Apio Fresh for transitional facilities rent and information services personnel charges.
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EXHIBIT 99.2
 
Contact Information:
 
At the company:

 

EAS & Associates:
Gregory S. Skinner

 

Liz Saghi
Vice President Finance and CFO

 

(805) 884-0185
(650) 306-1650

 

 

 
LANDEC FOOD SUBSIDIARY SELLS

DOMESTIC COMMODITY VEGETABLE BUSINESS
 
MENLO PARK, CA — July 7, 2003—Landec Corporation (Nasdaq: LNDC) a developer and marketer of technology-based polymer products for food,
agricultural and licensed partner applications, announced today that its food subsidiary Apio, Inc., has entered into an agreement to sell its domestic
commodity vegetable business to a group of Apio produce suppliers.
 
The new entity will be named Apio Fresh, LLC and will initially be located at Apio’s headquarters in Guadalupe, California.  Apio will have no equity
ownership in the new entity but will hold one board seat on Apio Fresh’s Board of Directors.  The new entity will continue to use Apio’s trademarks and
labels in exchange for a per carton royalty charge paid to Apio based on cartons sold.  In addition, the parties have entered into a long-term supply agreement
whereby Apio Fresh will supply produce for Apio’s value-added, fresh-cut specialty packaged business as well as Apio’s Cal Ex Export business.  The sale of
the domestic commodity vegetable business to a group of existing Apio suppliers, coupled with Apio Fresh’s incentives to supply produce to Apio for its Eat
Smartâ and DOLEâ brand value-added business and its export business, should increase Apio’s access to produce in the future.  In addition, Apio’s winter
farming investments will be significantly reduced since Apio will no longer need to make winter farming investments for the commodity vegetable part of the
business.
 
The terms of the agreement also require Apio Fresh to purchase equipment associated with the domestic commodity vegetable business for approximately
$160,000 and carton inventory valued at approximately $250,000.  In addition, Apio Fresh will pay for services performed by Apio on Apio Fresh’s behalf
while the new entity is located at Apio’s headquarters.  Apio will recognize a one-time loss of approximately $1.0 million from the sale of Apio’s domestic
commodity vegetable business.
 
 “The strategic direction of Apio’s domestic commodity vegetable business and its value-added, fresh-cut specialty packaged business were moving in
different directions.  Apio is focusing on markets where its proprietary specialty packaging technology differentiates its products from competitors.  In
addition, exiting the domestic commodity vegetable business will reduce Apio’s farming and investment risks going forward.  This divestiture allows both
businesses to focus on their core competencies,” said Nick Tompkins, Apio’s Chief Executive Officer.  “The sale of the domestic commodity vegetable
business will not adversely affect
 

 
our customers.  Both Apio and Apio Fresh will continue to supply produce products to Apio’s current customers in a highly coordinated process and under
existing freight arrangements, thus, continuing the on-going benefit of consolidated deliveries to our customers.”
 

 
 

As a result of the sale, Apio’s revenues and gross profits will be lower in the short-term.  Reductions in operating expenses, however, are expected to more
than offset the decrease in gross profits, resulting in increased operating profits and cash flow from operations for Apio over time.
 
“The sale of Apio’s domestic commodity vegetable business is consistent with Landec’s stated goals of continuing to (1) reposition existing lines of business
to focus on higher margin products that utilize our Intelimerâ packaging technology, (2) grow Apio’s value-added specialty packaging business by 20% or
more, (3) reduce produce sourcing risks at Apio and (4) reduce operating expenses at Apio.  With this sale, we have completed our restructuring efforts at
Apio and are now ready to solely focus on building revenues and profits,” stated Gary Steele, Landec’s President and Chief Executive Officer.
 
Since 1996, Apio has commercially marketed a complete line of fresh-cut vegetable products using Landec proprietary Intelimer specialty packaging under
the Eat Smart brand.  In June, the Company announced that it had entered into an exclusive packaging and marketing agreement with Dole Fresh Vegetables,
Inc. for Apio to sell and distribute a line of fresh cut produce under the DOLE brand in the United States.  The Company’s proprietary packaging technology
provides an optimal atmosphere within the package to extend shelf life and preserve the freshness of the produce and allows the company to distribute its
products without ice. The product line includes broccoli florets, broccoli slaw, broccoli and carrots, broccoli and cauliflower, cauliflower florets, vegetable
medley and vegetable stir-fry in twelve-ounce, two-pound and three-pound packages.  In addition to fresh-cut bagged vegetables, Apio has a full line of fresh-
cut vegetable party trays packaged with Intelimer specialty packaging.

 
Except for the historical information contained herein, the matters discussed in this news release are forward-looking statements that involve certain risks and
uncertainties that could cause actual results to differ materially, including such factors among others, as the timing and expenses associated with expanding
operations, the uncertainty related to the integration of new business acquisitions, weather conditions that can affect the supply and price of produce, the
amount and timing of research and development funding and license fees from the Company’s collaborative partners, the timing of regulatory approvals and
new product introductions, the mix between pilot production of new products and full-scale manufacturing of existing products, the mix between domestic
and international sales, and the risk factors listed in the Company’s Form 10-K for the 2002 fiscal year. (See item 2: Management’s Discussion and Analysis
of Financial Condition and Results of Operations.) As a result of these and other factors, the Company expects to continue to experience significant
fluctuations in quarterly operating results and there can be no assurance that the Company will become or remain consistently profitable.  The Company
undertakes no obligation to update or revise any forward-looking statements whether as a result of new developments or otherwise.


